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Coart of Appeals of the District of Colombia. 


No. 2845. 

John Brennan et al., Appellants, 

vs. 

Sue C. Cochran. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32570. 

Sue C. Cochran, Plaintiff, 
vs. 

John Brennan and Maria Brennan, Defendants. 

United States of America, 

District of Columbia, ss: 

Bie it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and Droeoed- 
ings had, in the above-entitled cause, to wit: P 


1 Bill of Complaint. 

Filed April 3, 1014. 

In the Supreme Court of the District of Columbia Holding an 

Equity Court. 

Equity. No. 32570. 

Sub C. Cochran, Plaintiff, 
vs. 

John Brennan and Maria Brennan, Defendants. 

The plaintiff Sue C. Cochran respectfully represents to the Court- 

1. That she is of lawful age, a citizen of the United States a 
resident of the District of Columbia and brings this suit in her own 
right. 

2. That the defendants John Brennan and Maria Brennan are 

1—2845a 
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both of lawful age, are citizens of the United States, residents of the 
District of Columbia and are sued in their own right as hereinafter 

set forth. . , 

3. That on to wit, the 4th day of March, 1914, and ever since the 

plaintiff was and is the owner and in possession of that certain piece 
or parcel of real estate lying and being in the County of Washing¬ 
ton, District of Columbia, known and distinguished as Lot numbered 
Thirty-one (31) in Edgar C. Kellogg’s subdivision of part of Block 
numbered Twenty (20) “Columbia Heights” and of part of Block 
numbered Nineteen (19) in Todd and Brown’s subdivision of parts 
of the tracts of land known as “Mount Pleasant” and “Pleas- 

2 ant Plains,” as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia, in Liber County No. 11 

at folio 146; said property being improved by premises known as to 
wit No. 1029 Lamont Street, Northwest, Washington, District of 
Columbia. Said proj>erty was and is subject to a certain deed of 
trust to secure the payment of the sum of Four Thousand Dollars 
($4,000) and interest to the Equitable Building Association as will 
more fullv appear by reference to Liber 3493 at folio 489 of the 
Land Records of the District of Columbia where said deed of trust 
is duly recorded; the plaintiff further states that the debt secured 
bv «aid deed of trust has now been reduced to the sum of Thirty- 
seven Hundred Dollars ($3,700) and that she has agreed as will 
hereafter more fullv appear to further reduce said indebtedness to 
the sum of Thirty-five Hundred Dollars ($3,500), which she is now 

readv, able and willing to do. , , , - M i 101 a 

The plaintiff further states that on the 4th day of March, 1914, 

and ever since, the defendants were and are the owners of and in 
possession of that certain pim> or parcel of real estate lying and 
being in the County of Washington, District of Columbia, known 
and distinguished as Lot numi»ered Three Hundred and Fifty-four 
(354) in Franklin T. Banner’s subdivision of certain lots in La¬ 
nier Heights,” as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber 35 at folio 93, subject to a cer¬ 
tain building restriction line as per plat recorded in County Book 
15 at page 20. in said Surveyor’s Office, said property being im¬ 
proved bv premises known as No. 1756 Lanier Place, Northwest, 
Washington, District of Columbia; that said property was and still 
ik subject to a deed of trust to secure the payment of the sum 

3 of Thirtv-five Hundred Dollars ($3,500) and interest as will 
more fully appear by reference to Liber 3606 at folio 144 of 

the Land Records of the District of Columbia where said trust is 
dulv recorded and subject to a second deed of trust to secure the pay- 
ment of the sum of Three Hundred Dollars ($300) and interest 
as will more fully appear by reference to Taber 3648 at folio 93 of 
said Land Records where said last mentioned deed of trust is re- 

<0 4 ^ Tlmt on to wit, the 4th dav of March, 1914, the plaintiff and 
defendants entered into an agreement to exchange their respective 
properties as herein described, which said agreement was committed 
to writing and signed by the plaintiff and defendants, a copy of said 
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agreement being attached hereto marked “Exhibit A,” and which is 
prayed may be read as a part hereof. Bv said agreement defendants 
agreed to sell and convey unto the plaintiff Lot Three Hundred and 
rifty-four (354) Square Twenty-five Hundred and, Eighty (2580) 
with improvements thereon known as 1756 Lanier Place, North¬ 
west, which property plaintiff alleges is the same property described 
in paragraph three of this bill as Lot Three Hundred and Fifty- 
four (354) in Franklin T. Sanners subdivision of lots in ‘‘Lanier 
Heights ; that defendants further agreed to convey said property 
subject to a deed of trust to secure the payment of the sum of 
irt\-five Hundred Dollars ($3,500). That it was further agreed 
between the plaintiff and defendants that the plaintiff would in 
consideration of the conveyance to her of said last mentioned prop¬ 
erty. (which said conveyance and the other matters herein set 
forth constituted the consideration for the next conveyance re¬ 
ferred to, they being cross conveyances,) convev unto the de- 
4 fondants her property known as 1029 Lamont Street, North¬ 
west, which plaintiff alleges and w T ill show is the same prop¬ 
erty described in paragraph three of this bill as Lot Thirtv-one (31) 
in Kelloggs subdivision of part of Block Twentv (20) '“Columbia 
Heights” and of part of Block Nineteen (19) Todd and Brown’s 
subdivision of land known as “Mount Pleasant” and “Pleasant 
1 lains ; that said agreement provided that said propertv should 
be conveyed subject to a deed of trust securing the payment of the 
sum of Thirty-five Hundred Dollars ($3,500), and that in addition 
to the conveyance of said last mentioned property plaintiff agreed 
to pay the sum of Seven Hundred Dollars ($700) in cash and de¬ 
liver a certain promissory note in the sum of Three Hundred Dol¬ 
lars ($300), which said note was to be payable in monthlv instal¬ 
ments of Ten Dollars ($10) each; that said Seven Hundred Dol¬ 
lars ($700) in cash and the said note w’ere to lie paid and delivered 
as representing the difference in the values of the respective prop¬ 
erties; that said agreement further provided that, settlement of said 
exchange be made within thirty (30) days from the date of said 
writing, and that all interest, rents, insurances, taxes and assess¬ 
ments on said profierties were to be adjusted to date of transfer of 
said properties. That said agreement provided further that the titles 
to the said properties were to be good of record, your plaintiff is ad- 
\ ised and therefore avers that said titles are good of record and sub- 
ject to the incumbrances as hereinbefore set forth. 

5. That some time prior to the first day of April, 1914, defendants 
John Brennan and Maria Brennan determined wrongfully 
5 and without any legal or equitable reason or excuse that 
they would not fulfill and carry out the terms of said agree¬ 
ment and determined not to convey their said property to the plain¬ 
tiff as provided by said agreement and thereupon, the plaintiff is 
advised and therefore avers, entered into negotiations with other 
persons in an endeavor to dispose of their said property by making 
another and a different exchange than that set forth^ herein, and 
threatened to convey said property to some other person to defeat • 
the rights of the plaintiff. 
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6. That the plaintiff on to wit, the 31st day of March, 1914, and 
on divers other dates made demand on said defendants that they 
comply with the terms of said agreement and the plaintiff then 
tendered herself and now tenders herself, and is ready, willing and 
able to comply with all and every the terms of said agreement on 
her part to be performed; that plaintiff at her own cost and expense 
had prepared the conveyances necessary to effectuate the terms of 
said agreement and executed a deed in proper form to convey unto 
the defendants her property and that upon to wit, the 31st day of 
March, 1914, through her agent tendered to the defendants the said 
executed deed conveying her said property to them and tendered 
also Seven Hundred Dollars ($700) in cash, the amount of cash 
provided for in said agreement and also the note for Three Hun¬ 
dred Dollars ($300) hereinbefore mentioned; that at the same time 
a deed conveying the property of the defendants to the plaintiff, 
was tendered to the said defendant* for execution bv them; and not¬ 
withstanding plaintiff tendered to the defendants duly executed the 
deed necessary to be executed by her and the money and note to 

be given by her to consummate the said agreement, yet the 
0 defendants John Brennan and Maria Brennan did specifi¬ 
cally and finally refuse and decline to carry out and fulfill 
the terms of said agreement without assigning any cause or reason 
for so refusing or declining and the said defendants do now refuse 
and decline to carry out and fulfill the terms of said agreement and 
do now refuse and decline to convey unto the plaintiff the said 
described propertv, so bv them agreed to be conveved to the plain¬ 
tiff. 

7. That the plaintiff further alleges in the preparation of the 
papers necessary to carry out said agreement, and in the expense 
incident to the examination of titles to said lot contracted to be con¬ 
veyed to her and in the employment of Counsel to file this bill and 
assert her rights in the premises and in other directions in and about 
the matter she has been required to expend large sums of money all 
by reason of the wrongful refusal of the defendants to keep and per¬ 
form the said agreement. 

8. That the exchange of properties provided for in said agreement 
was upon a basis which was fair as to values; that there was no con¬ 
cealment or misrepresentation of any material matter in connection 
with said exchange on plaintiff’s part and to require the said defend¬ 
ants to specifically comply with the terms of said agreement would 
not, plaintiff believes and therefore avers, work any undue hardship 
upon them. That your plaintiff is without an adequate remedy at 
law. 

Wherefore premises considered plaintiff prays: 

1. That process may be issued herein requiring the defendants 

John Brennan and Maria Brennan and each of them to ap- 
7 pear by day certain and answer the exigencies of the Bill of 
Complaint, answer under oath being hereby expressly waived. 

2. That the defendants be decreed to specifically perform the 
• aforesaid agreement upon such terms and under such conditions as 

to the Court may seem right. 
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3. That plaintiff may have a decree against the defendants for 
the expense to which she has been put by reason of the failure and 
refusal of the defendants to comply with the said agreement. 

4. That the plaintiff may have such other and further relief as 

to the Court may seem right and the exigencies of the case may 
require. t 

SUE C. COCHRAN, Plaintiff . 

JAS. P. SCHICK, U 

ANDREW WILSON, 

7 • 

Attorneys for Plaintiff. 


District of Columbia, To wit: 

Sue C. Cochran being first duly sworn deposes and says that she 
has read the foregoing petition hv her subscribed; that the matters 
and facts therein stated of her own knowledge are true and those 
stated on information and belief she believes to be true. 

SUE C. COCHRAN. 

Subscribed and sworn to before me this 3rd dav of April, 1914 
[seal.] WALTER S. ZACHARY, 

Notary Public, D. C. 


8 Answer of Defendants. 

Filed May 22, 1914. 

******* 

The joint and several answer of John Brennan and Maria Bren¬ 
nan respectfully represents: 

1. They deny the allegations of paragraph No. 1 of the Bill of 
Complaint. 

2. The defendants admit that they are of lawful age, citizens of 
the United States and residents of the District of Columbia. 

3. The defendants do not admit the allegations of the first half of 
paragraph No. 3. Nevertheless, answering said first half of the third 
paragraph of the Bill of Complaint the defendants say that it was 
represented to them, as will more fully appear hereafter, that prem¬ 
ises 1029 Lamont Street N. W., which it is assumed is the piece and 
parcel of land more specifically described in said first half of para¬ 
graph No. 3, was subject to a Deed of Trust to secure the pavment of 
$4,000 as stated in said Bill of Complaint, but as to these and other 
allegations of the said first half of paragraph No. 3 defendants say 
that they have no knowledge of the truth thereof and will require 
strict proof. 

In answer to the second half of the third paragraph of the Bill 
of Complaint these defendants admit that they were on the 4th day 
of March, 1914, and still are, the owners of and in possession of lot 
No. 354 of Franklin T. Sanner’s subdivision of certain lots in 
“Lanier Heights” as per plat recorded in the Office of the 

9 Surveyor for the District of Columbia in Liber 35 at folio 93, 
subject to a certain building restriction line as per plat re^ 
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corded in County Book 15 at page 20 in said Surveyor’s Office, and 
that said property is improved by premises 1756 Lanier Place, N. W., 
Washington, D. C. They further admit that said property is sub¬ 
ject to a Deed of Trust to secure the payment of $3,500, and to a sec¬ 
ond Deed of Trust to secure the payment of $300 and interest as 
sbited in said second half of paragraph No. 3. 

4. These defendants deny the allegations of paragraph No. 4 of 
the Bill of Complaint, and for answer thereto say that the truth is, 
that one Warren Cochran, who, it will appear, is the husband of 
plaintiff, about to wit, four months prior to the 4th of March, 1014, 
called upon defendants at their residence, 1756 Lanier Place, N. W., 
Washington, I). C., and represented to them that he could dispose of 
their property known as 1756 Lanier Place, in the City of Washing¬ 
ton, District of Columbia, by which designation it will hereafter be 
referred to for the sake of brevity, being the same property described 
in the second half of paragraph No. 3 of the Bill of Complaint; 
that he would undertake to negotiate for them and on their account 
an exchange of said premises 1756 Lanier Place for premises known 
as 1029 Lamont Street, but he did not disclose at that time who was 
the true owner of 1029 Lamont Street. These defendants further 
state that the said Warren Cochran was and so represented himself 
to them to he a duly licensed real estate broker in the City of Wash¬ 
ington, District of Columbia, and that from the time of his first visit 
prior to the 4th day of March, 1914, as above stated, he im- 
10 portuned defendants almost daily to permit him to effect the 
exchange he had recommended. Finally these defendants 
authorized the said Warren Cochran to make the necessary arrange¬ 
ments with the owner for the conveyance of their property, 1756 
Lanier Place, for the property known as 1029 Lamont Street, the 
terms of said transfer to he upon the following basis:—that premises 
known as 1029 Lamont Street was worth the sum of $6,000, and 
premises known as 1756 Lanier Place was and is worth the sum of 
$7,000; that said respective properties were to he transferred subject 
to Deeds of Trust in the sum of $3,500 each, and that in addition 
the defendants were to receive $1,000 cash, and relying upon the 
good faith of the said Warren Cochran these defendants agreed to 
the exchange upon the terms stated and authorized the said Warren 
Cochran as their agent to prepare a written contract embodying this 
agreement. Thereupon these defendants say that on, to wit, the 
4th day of March, 1914, or about that time, the said Warren Coch¬ 
ran called upon them at their residence 1756 Lanier Place and pre¬ 
sented to them the contract, copy of which is hereby referred to and 
prayed may he read as a part of this answer, and marked Defend¬ 
ants* Exhibit No. 1, and requested them to sign the same. When 
said contract was presented to these defendants they discovered that 
the plaintiff was the owner of said premises 1029 Lamont Street, 
and made objection to that part thereof which reads as follows: 
“Sue C. Cochran further agrees to pay John Brennan $700 cash and 
a $300 note payable $10 per month.” These defendants insisted 
that the oral agreement was that they were to receive $1,000 cash, 
whereupon the said Warren Cochran represented to these defendants 
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that the note was as good as cash, and could be negotiated 
for its face value, meaning thereby that the defendants would 

* ave no . dlfficl lL t 7 * n disposing of said note at its face value, 
y at any time. The defendants were both inexperienced and 
unadvised in such matters, and relied entirely upon the good faith 
and integrity of the said Warren Cochran, whereupon the defendant 

"^w . n S an S1 ^ ne< ^. lns name to said agreement. Yet the defend¬ 
ant Maria Brennan still protested and refused to sign, and it was not 
unti , to wit three weeks thereafter that the said Maria Brennan 
finally agreed to sign said contract, and that she did so upon the ex- 
press representation of said Warren Cochran that the said note for 
,>d00 could be disposed of for cash at any time, and further relying 
upon the representations of the said Warren Cochran as to the real 
value of premises 1029 Lament Street. They were also informed 
on the said 4th day of March, that the said Sue C. Cochran was the 
wife of Warren Cochran. 

Further answering paragraph No. 4 of said Bill of Complaint 
these defendants say that after signing the said contract they made 
inquiry relative to the value of premises 1029 Lamont Street, and 
ha\e been informed that the same is not worth more than $4,000 at 
the utmost, and that they further made inquiry relative to the dis¬ 
position of the $300 note referred to in said^o/tract and they were 
informed that the same could not be disposed of for cash, and there- 
a ter when the said Warren Cochran was charged with misrepre¬ 
sentation in this respect he admitted that said note could not be 
disposed of for cash, but agreed to have the same discounted for de- 

19 fe a d fu te f ° r $ 2 , 50 > w p ch defendants declined to consider, 
and these defendants therefore say that they were misled and 
deceived by tbe said Warren Cochran into signing said con¬ 
tract, and that said Warren Cochran throughout the entire transao 
ti°n " as fraudulently concealing from them the name of the real 
purchaser and transferee, and was at the same time endeavoring to 
take undue advantage of them for the benefit of himself and his 
wife and client, the plaintiff in the above entitled cause 

tw *i ' er a n * we £ n g said paragraph No. 4 these defendants sav 
that the said Cochran while negotiating for the exchange of their 
property was secretly endeavoring to make a profit out of the pro¬ 
posed transfer to his wife, and had offered the same for sale to 
various persons representing that he himself was the purchaser 
thereof, this without the knowledge or consent of defendants and 
contrary to Ins duty to thorn as their agent. 

Rm h Tp lefer i dan * t8 de , ny the ,. alle fSations of paragraph No. 5 of 
,, of Complaint, and say that the only reason why they failed 
or refused to carry out said contract dated March 4, 1914 was and is 
because they had been deceived by the plaintiff and the said Warren 
Cochran, their agent, and agent for the plaintiff, and that if thev 

"T® ™>»Pelled or required to comply with the terms of ^ 

tract they would be subjected to great loss by reason thereof. 

b. 1 lie defendants deny the allegation of paragraph No. 6 of the 

Bill of Complaint, and in answer thereto say that plaintiff herilf 

has never at any time made a personal demand upon them to carcv 

• / 
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out the terms of the alleged agreement, but that upon a certain date, 
the day and month whereof these defendants are not at this time 
certain, Warren Cochran called upon them and made a ten- 

13 der to them of a sum of money which was alleged to be $700, 
and a certain Deed said to be a conveyance to them of prem¬ 
ises 1029 Lamont Street, and also made a tender to them of a certain 
promissory note said to be for the sum of $300, which said convey¬ 
ance and note these defendants did not read or examine, and which 
said sum of $700 these defendants did not count, and then and there 
requested them to execute a deed to plaintiff of premises 1756 Lanier 
Place, but which these defendants, for the reasons heretofore stated, 
refused to do, and declined to carry out the terms of the contract of 
March 4, 1914. 

7. Defendants deny the allegations of paragraph No. 7 of the Bill 
of Complaint and say that they are not aware of any expense to which 
plaintiff or anyone representing her has been put on account of any 
matter or thing which she or anyone for her had been required to 
do or perform by reason of the premises, and therefore that she is 
not entitled to recover from them as alleged. 

8. Defendants deny the allegations of paragraph No. 8 of the Bill 
of Complaint and in answer thereto say that the agreement for the 
transfer of the properties herein referred to was not upon a basis 
which was fair as to values, and that the agreement to exchange said 
properties was procured by concealment, misrepresentation and fraud 
on the part of the plaintiff' acting by and through her representative 
and husband, the said Warren Cochran. These defendants further 
say that the plaintiff has an adequate remedy at law for damages. 

Further answering said Bill of Complaint these defendants say 
that the prayers of said Bill should be denied for the reason 

14 that, as stated, the contract dated the 4th day of March, 1914, 
was procured by misrepresentation and fraud by the said 

Warren Cochran, in collusion with his wife, the plaintiff, Sue C. 
Cochran, and it would be inequitable and unjust and a great hard¬ 
ship for these defendants if they were compelled to specifically per¬ 
form the terms thereof. 

JOHN BRENNAN. 
MARIA BRENNAN. 

BATES WARREN, 

ROSSA DOWNING, 

Att’ys for Def’ts. 

District of Columbia, To wit: 

We do solemnly swear that we have read the foregoing Answer by 
us subscribed and know the contents thereof; that the matters and 
things therein stated upon our own personal knowledge are true, and 
those stated upon information and belief, we believe to be true. 

JOHN BRENNAN. 
MARIA BRENNAN. 

Subscribed and sworn to before me this 20th day of May, 1914. 
[seal.] JOHN S. WEST, 

Notary Public, D . C. 
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Final Decree. 

Filed March 15, 1915. 


This cause came on to be heard at this term; and thereupon upon 
consideration thereof, it is this loth day of March, 1915 adjudged 
ordered, and decreed that the agreement between the plaintiff andVv 
fendants, under date of March 4, 1914, referred to in the bill of com¬ 
plaint herein be specifically performed and that the defendants John 
rennan and Maria Brennan be and they are hereby ordered within 
Unity days from the date of this decree,"to convey unto the plaintiff 
Rue C. Cochran by good and sufficient deed in fee simple executed 
acknowledged and delivered according to law, the reaf estate lvhTg 
and being in the District of Columbia, described in the bill of com^ 
plaint heroin as follows: Lot 354 in Franklin T. Sanner’s Subdi- 

tbe°offi° f Tin" « 0tS in ‘‘ I ; anie , r Heishts,” as per plat recorded in 
V VoV t, . le Surveyor for the District of Columbia in Liber 35 
at folio 93, subject to a certain building restriction line a= per nht 
recorded in County Book 15 at page 20 in said SumyoFs Offfce Sd 
property to be conveyed subject to the deed of trust securing the 

WlTof VriV't H " nd [ ed °V llars . (f3 > 500 > referred to in the 
1 of complaint herein, but otherwise free and clear of all liens 

and incumbrances, the title to said property to be good of record 
®'p e p t,> , 1 'em. "itlnn the time above specified, bv the plain¬ 
tiff . ue C. Cochran of a deed executed and acknowledged according 
to law conveying to the said defendants, as joint tenants, in fef 
Ifi sjmple the real estate lying and being in the District of 
16 Columbia, described in the bill of complaint as follows- Lot 
numbered 31 in Edgar C. Kellogg’s Subdivision of part of 
, P ’ t nun'^red 20 • Columbia Heights,” and of part of Block num¬ 
bered 19 in Todd and Brown’s subdivision of parts of the tracts of 
land known as Mount Pleasant” and “Pleasant Plains” as per plat 
recorded in the office of the Surveyor for the District of Columbia 

“bL lber K C r ty N °' 1 Vi fo 10 146; 8llb J ect to the covenants that 
vhen a building is erected upon said lot, it shall not be within 30 

feet of the street line, nor shall it be used for manufacturing or 

mechanical purposes, nor shall spirituous liquors be sold therein* 

said property to be conveyed subject to the building association 

deed of trust referred to in the bill of complaint hereinVcurine- the 

sum of Thirty-five Hundred Dollars ($3%0) but otW^free 

and cleiir of all hens and incumbrances, the title to said property to 

be good of record and upon the further tender by the plaintiff to 

the defendants of the sum of One Thousand Dollars ($1 000) it 

CTtlt 3 ,? 0 V th ? t . the K» mi ««y note for Three Hundred 
Dmlars ($300) mentioned in said contract having been paid. 

It.is further adjudged, ordered and decreed that the plaintiff Sue 
C Cochran shall pay or cause to be paid all taxes, general and swckl 
interest, water rent and fire insurance premiums to the date of the 
transfer of the above mentioned properties on the property de- 
2—2845ft 
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f 6 "?? in Ed * ar C K ?U°gg’s Subdivision of Block 

o umbia Heights and Block 19 in Todd and Brown’s Subdi¬ 
vision of Mount Pleasant’* and “Pleasant Plains” and that the 
defendants .John Brennan and Maria Brennan shall pay or 
1' cause to be paid all taxes, general and special, interest, water 
rent and fire insurance premiums to the date of transfer of 
said properties on the property described herein as Lot 354 in F. T. 
banner s subdivision of Lanier Heights, such of above items as may 
have been paid in advance or may not be due or payable, but ac¬ 
cruing, shall be adjusted between the parties by calculation to afore¬ 
mentioned date. The plaintiff Sue C. Cochran shall pav the costs 
of recording, conveyancing and examination of title in Connection 
with the transfer of said Lot 354 and the defendants shall pav the 
costs of recording, conveyancing and examination- of title m con¬ 
nection with the transfer of said Lot 31. 

It is further adjudged ordered and decreed that the plaintiff and 
defendants shall vacate their respective properties within ten days 
from the delivery of aforementioned deeds. J 

It is further ordered that the defendants shall pav the costs of 
this suit and execution shall issue therefor as at law. ^ 

M ALTER T. McOOY, Justice. 

From the foregoing decree the defendants John Brennan and 
Maria Brennan, m open Court, noted an appeal to the Court of Ap¬ 
peals of the District of Cohunhia, whereupon a bond for costs is 
fixed in the penalty of $100 00 or a bond to act as a supersedeas is 
fixed in the penalty of $400.00: this 15th day of March, 1915. 

WALTER I. McCOY, Justice. 
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Memoranda. 


March 30, IjjMo.—Supersedeas Bond on appeal approved and filed. 
A P n ' 19, 1915.—Time to submit Bill of Exceptions and State¬ 
ment of Evidence extended to, and including May 5 1915 

»vi ZL| . 1915 i~ T i m f. to !V bm, l S *® tement of Evidence further 
extended to, and including Mav 19, 1915, and to file Transcript of 

Record to, and including, June o, 1915. F 

May 18 1915.— Time to submit Statement of Evidence further 
extended to, and including June 1, 1915, and to file Transcript of 
Record to, and including, July 1 , 1915. F 

Statement of Evidence submitted. 

May 2h, 191 o. —Statement of Evidence approved and filed. 
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Assignment of Errors. 


Filed May 27,. 1915. 

******* 

L The court erred in finding that, under all the evidence in the 
ease, the plaintiff was entitled to a decree for specific performance 
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2. The court erred in 
1915. 


passing the final decree dated March 15, 


R. F. DOWNING, 
WM. H. SHOLES, 
Attorneys for Defendants. 


Designation of Record. 


♦ 


Filed June 2, 1915. 

♦ * * 


* 


Tlie Clerk of the Court, in making up the Transcript of Record 

on appeal in the above entitled cause, will include the following 
papers i 

1. Bill of Complaint. 

2. Answer of Defendants. 

3. Decree for specific performance. 

oA 4 il!? m0,: Supersedeas Bond on appeal approved and filed March 
oU, lyio. 

5. Order of April 19th extending time for filing statement of 
evidence to May 5, 1915. 

6. Order of May 4th extending time for approval of Statement 

on • £ f evi ^ nc ® ^ M ?>\ 19 > 1915 > and for filing Transcript of 
Record in Court of Appeals to June 5, 1915. 

i ' Order of May 18, 1915, extending time for approval 
of statement of evidence to June 1, 1915, and for filing Transcript 
of Record in Court of Appeals to July 1, 1915. v 

8. Memo.: Statement of evidence submitted May 18, 1915. 

9. Memo.: Statement of evidence approved May 26 1915. 

10. Assignment of Errors. 

11. This designation of record. 


JAS. P. SCHICK, 
ANDREW WILSON, 
Attorneys for Plaintiff. 
R. F. DOWNING, 

W. H. SHOLES, 
Attorneys for Defendants. 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

onu.u-’ i e . by cert ! f y the foregoing pages numbered from 1 to 
zu > b ° th inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32570 in Equity, wherein Sue C. 
Cochran is Plaintiff and John Brennan et al. are Defendants, as the 
same remains upon the files and of record in said Court 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of saiS Court, at the City of Washington, in said District, 
this 10th day of June, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

22 In the Supreme Court of the District of Columbia. 

Equity. No. 32570. 

Sue C. Cochran, Plaintiff, 
vs. 

John Brennan et al., Defendants. 

Statement of Evidence . 

Be it remembered that the above entitled cause came on for hear¬ 
ing before Mr. Justice McCoy on the 4th day of March, 1915, and 
from day to day until the 8th day of March, 1915. 

Whereupon, on motion of counsel, witnesses were excluded and 
the plaintiff, to maintain the issues upon her part joined, produced as 
a witness Warren Cochran, who testified in substance as follows: 

That he has been engaged in the real estate business in the Dis¬ 
trict of Columbia for eighteen years, five years for himself and the 
balance of the time with various firms as salesman. The plaintiff 
is his wife, and she owns 1029 Lamont Streets Northwest, being the 
property more particularly described in the bill of complaint. 
That he knows the defendants, and they own jointly the property de-. 
scribed in the bill of complaint as 1756 Lanier Place. He and Mr. 
Connor went to see the Brennan property one evening with a view to 
selling it. Brennan showed them through the house and said 
he would trade it, and after talking with him for quite a while 
before they left Connor suggested that Brennan and witness might 
agree on a trade for witness’s house. Witness gave Brennan his 
card with his telephone number on it and his home address on the 
back of it, and asked him to come up and see the house. 

23 Witness asked him “to come up and see my house and see 
what kind of a deal we can make.” Witness left the city and 

when he came back he does not remember whether Brennan called at 
his house, or whether he saw him in his office. Brennan was 
in his office a great many times. Can’t remember just how he 
met him the second time, but knows he was at his house, and Bren¬ 
nan had been in his office a number of times. Brennan was satis¬ 
fied to make the exchange. Brennan made a proposition to ex¬ 
change at $1,200 difference in the equities. After considering the 
matter witness finally decided to offer him $1,000 difference between 
the two houses, if Brennan would take a second trust note he had at 
that time for $300, as part of the $1,000 difference. Witness said he 
went with him on one occasion when he tried to dispose of the $300 
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Witness found out afterwards that he owed Mr. McLennan 
J>o00, second trust on his house, and Brennan wanted him to take 
this note, and it seems that he had been to see him and he asked wit¬ 
ness to go with him and explain to Mr. McLennan who was the 
maker of the note and how it was payable, which he did, and McLen¬ 
nan refused to take it; he said he would rather have the money; and 
he told me he also tried at Barber & Ross to dispose of it. Wit- 
ness assured them both, Mr. and Mrs. Brennan, that he positively 

11 ^could use the paper; that he 

could raise $^00 in cash provided they could take the $300 note. 
These terms were incorporated in the contract. Witness drew up 
the contract and in that contract it is provided that witness was to 
pay him the sum of $700 cash and he (Brennan) was to take the 
$300 note. Immediately upon presentation of it to them Mr. Bren¬ 
nan signed it, “but”, witness said, “I was some time in getting Mrs. 
^rcnnan to agree to it; she did not like the second trust note.” She 
finally signed it. The first contract that was drawn Mr. Bren- 
24 nan carried around with him so long he wore it out, and wit¬ 
ness had to draw another one. Brennan gave as his reason 
first one thing and then another why Mrs. Brennan did not sign it. 
Witness then said “finally I went up to their home one night and 
told them that if they wanted to sign the contract they must do it 
right away as I had an opportunity to make another deal and wanted 

were going to sign it, and if not I could 
make another deal.” The second contract was exactly the same as 
the first. Right from the start witness told them he could not make 
the deal unless they took the paper he had. Witness thereupon 
identified the second contract he drew—the one Mrs. Brennan 
signed. Witness saw Mr. Brennan sign, but “he was not quite clear 
whether Mrs. Brennan signed it the evening he was there or 
whether he (Brennan) brought it to his office already signed the 
next day.” He could not say that he saw Mrs. Brennan sign the 
contract. This paper was offered in evidence and marked “for iden¬ 
tification Cochran No. 1.” After the contract was signed he ordered 
the title examined at an expense of $35, getting ready to close the 
deal. The title to 1029 Lamont Street was in Mrs. Cochran, and it 
had a trust on it of $3,750, held by the Equitable Building Associa¬ 
tion. There was a trust on the Brennan house for $3,500, and the 
witness had and did make the trust on the Lamont Street house the 
same. Premises No. 1756 Lanier Place had a first trust of $3,500, 
and a second trust of $300, which was in the name of Maria and 
John Brennan. The contract was never consummated and com¬ 
pliance with the terms of the contract was demanded and refused. 
It is conceded that on March 31, 1914. the plaintiff offered to comply 
with her part of the contract in every respect, and made tender of 
performance of all things to be performed by her, and the defend¬ 
ants refused to accept or comply. The second trust note was 
payable $10 per month, was made by two dentists named 
25 Elzey, 1000 F Street, N. W., and has since been paid. There¬ 
upon there was offered in evidence by the plaintiff a deed of 
trust which had been identified by Mr. Cochran as securing the note 
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mentioned in the contract which was marked “Exhibit Cochran 4.” 
When Cochran drew the contract and Brennan signed it, Brennan 
said “you better give me that dollar,” the consideration stated in the 
contract, “it will make it more binding,” and witness took the dollar * 
out of his pocket and handed it to him. 

Cross-examination: 

He met Mr. Brennan about the last of January, 1914. He under¬ 
stood his house was for sale. A friend of his told him so. When 
he got up to the house he saw the for sale sign of Stone & Fairfax 
on it. He found out that Mr. Brennan was a builder and contractor. 
Does not recall whether he met Mrs. Brennan upon his first visit. 

He did not know that it was Mr. Brennan who owned the house 
when he first went up there. Before he left on this first visit Mr. 
Brennan gave him his card. When he got inside the house he 
asked Mr. Brennan if the house was for sale and what he wanted for 
it. Witness then said “And I remember asking him about the 
commission for the sale, and asked him the question, having seen 
Stone & Fairfax’s sign on it, if he was tied up with them exclusively, 
and he said ‘No.’ ” Witness denied that he knew the house was 
for sale exclusively with Stone A Fairfax at the time that he called. 
The first time that he knew that there was an exclusive contract 
with Stone & Fairfax for the sale of the house was when Mr. Brennan 
showed it to him in his ofiice. lie then told Brennan that until the 
contract expired he could not do any business with him, and that 
the contract was still binding. It said on the bottom that he had 
to give them thirty days’ notice. So they drew up a notice and took 
it over to Stone & Fairfax. This is the first he knew of it. 

26 Coming back to the first interview he said “The whole con¬ 
versation was for selling the house, there was nothing else to 
talk about.” Witness did not set any price on the house, but Brennan 
told him “he wanted to get $7,250 for it.” “I told him I would try 
to sell it for him,” the witness testified, and suggested that he should 
fix the house up and paper it, which he had not done. Witness 
denied that he said to Mr. Brennan that he could get $7,500 for it. 

He did not make any particular effort to sell the house, “excepting 
once I took a party up there,” whose name he does not know; she 
lived on D Street between 6th and 7th Streets. This was the only 
prospective purchaser he ever had for the house, and he offered it to 
her at $7,250. The commission was to be 3%, which is the custom¬ 
ary commission. This lady did not buy the house. He mentioned 
the deal between his wife and Mr. and Mrs. Brennan the first time 
he was up there. Mr. Connor was with him, and witness said “either 
he (Connor) or I suggested that he (Brennan) come and see my 
house and see if we could make a trade, and T gave him my busi¬ 
ness card with mv home address on the back of it, and they came 
up to see the house.” Mr. and Mrs. Brennan came up to see the 
house on the 9th of February. He was away at the time, but 
Brennan talked with him afterwards about it. Mr. Brennan did not 
go up there any time while he was present. The witness returned 
to Washington possibly a week after this visit by the Brennans, 
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. . _ _ ^ or ten days after he first met Brennan. After 

his return Mrs. Brennan met him at the Lamont Street house by 
appointment. This was some time afterwards, he doesn’t know just 
how long. It was all before the contract was signed. After w r it- 

w r as perfectly willing to make the deal. He 
did not sign the contract right away, because witness was not in a 
position to make the deal right away. He w T as not in a 
-1 position to give Mr. Brennan a definite answ r er right away, 

• u Af an ii ^ was some ti me before he did agree to make the deal 
with Mr. Brennan. Mr. Connor, the gentleman who w r as with him, 
was connected with him in his office as a salesman. Connor is now' 
m business for himself. There was nothing objectionable in the 
neighborhood of the Lamont Street house as far as witness knew. 
Thev have been living there about six years, and they have not 
found anything particularly objectionable about it. On February 
27, 1914, Brennan told him he had an exclusive contract with 
Stone & Fairfax, and on the same day he advised him to terminate 
the contract with them by giving them thirtv days’ notice as re¬ 
quired by the contract. The contract between Mrs. Cochran and 
Brennan is dated March 4, 1914, but he does not know when it was 
signed Thereupon the witness identified the copv of the contract 
furnished to defendants and it was admitted in evidence as “De¬ 
fendants’ Exhibit No. 1.” Witness remembers being in Mr Down- 
mg’s office several times about this deal, and positively denied that 
he ever said to Mr. Downing in his office in April, 1914, that he had 
put a good thing over on the old man” and that he was “going 
to make him stand up to it.” He called to see Mrs. Pvne at 134 
A Street, S. E., during the time that he was trying to make a deal,” 
but witness does not know whether the contract was signed up at that 
time or not. Witness denied that he ever told Mrs. Pyne that the 
Lamer Street house was his because it was not, nor that he had 
bought the house and that he ever said to Mrs. Pyne in the presence 
of Mrs. Brennan that You misunderstood what I said to vou about 
the house, and that Mrs. Pvne said in replv “ ‘Mr.' Cochran 
whether I understood or misunderstood you know what vou said.’ 
Voucwe here, said that you owned the house and vou wanted to 
sell it to me; and you said ‘You know what real estate men will do 

98 ^ make a ’j a V < ?„ the !l 1 y0u said ‘ T was trying to make a 

28 three-cornered deal.’ Thereupon the witness was asked 

a A* question and gave the following answer, viz: 

• ( 1 i rs •nterview Mrs. Brennan came to vou represent- 

mg what Mrs. Pyne had told her about your owning the Lanier 
Street house, and she insisted that you go up to see Mrs. Pvne and 
deny that you owned the house; that you went with Mrs. Brennan 

M u P r eS and T dt0 Mrs. Pyne that Mrs. Brennan charged 
you with having said that you had a deed to the house, and vou 
said to Mrs. Pvne ‘You are mistaken. I did not say that T owned 
the house, and Mrs. Pyne said, ‘Whether I am mistaken or not T 
know that you told me you owned the house,’ and you said to Mrs 
Pyne ‘You know what real estate men will do to make a dea ’ 
words to that effect? A. No sir. or 
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Redirect examination: 

Witness told Brennan that he would have to give Stone & Fair¬ 
fax thirty days’ notice, and assured them that if Stone & Fairfax 
secured a purchaser for the property within the thirty days in which 
he had to give them notice, that he would deliver the house to Stone 
<fc Fairfax at the price of $7,250, and pay them a commission of 3%, 
and that was perfectly satisfactory to Mr. Brennan. He agreed with 
Mr. Brennan that he would stand in his shoes with Stone & Fairfax. 
He called to see Mrs. Pvne because Brennan told him she wanted 
to trade with him, that she had a house on A Street, and he sug¬ 
gested that witness go over and see her and maybe he would want 
to make a trade with her, and after talking with her and seeing her 
house witness decided that he did not want to make a trade, and 
nothing was done about it afterwards. What he told Mrs. Pvne 
was that lie was about to make a trade, or exacted to make a trade, 
and was putting himself in a position to do business with her, if 
they could get together, but after looking the house over he con¬ 
cluded that he did not want to make the deal at all. Witness ex¬ 
plained to Mrs. Brennan the conversation he had with Mrs. Pyne, 
and it seemed that they did not want this thing to get out, 
29 they didn’t seem to want people to know they were making 
a deal. 


Whereupon the plaintiff, further to maintain the issues on her 
part joined, produced as a witness James Arthur Connor, who 
upon being duly sworn testified in substance as follows: 

He is in the real estate business in the District of Columbia, and 
in the latter pail of January or first of February, 1914, he was 
with Mr. Cochran in the Bond Building, and called upon the 
Brennans about that time with Cochran. They made an inspection 
of the house, made some suggestions as to the best way to dispose of 
it, as Mr. Cochran at that time had a client who was interested in 
property in that neighliorhood. They looked the house over, got 
the price, amount of trust, etc., then it came about, he was not just 
clear how, but Mr. Brennan said he would sell or trade his house, 
and witness suggested to Cochran “Why not trade him your house 
for it.” This all occurred at Mr. Brennan s house on the first visit. 
He next saw Mr. Brennan possibly about the 8th or 10th of Feb¬ 
ruary in Mr. Cochran s office. He said he was very anxious to see 
Mr. Cochran, that he had been up and inspected his home, and he 
would like to do business with him. Mr. Cochran had outlined to 
him just exactly what he would do, so then he called Mrs. Cochran 
and told her that Mr. Brennan was there. Brennan told him that 
he wanted $1,200 to boot, that is he would trade his house to Mr. 
Cochran for Mr. Cochran’s house if Cochran would give him $1,200 
in money. Brennan was in Cochran’s office two or three times 
after that inquiring if Cochran had come home. Witness does not 
think that he had much to say to him after that. 
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Cross-examination: 

Mr. Cochran had a party interested in property in the neighbor- 

^ ie ^ n ^ er Street house. Witness denied that he 
dO took Mr. Brennan out on U Street and showed him a house 
after the contract was signed, and told him that Cochran’s 
house was no good. He did not attempt to make a deal with 
Brennan for a house on L Street. He saw Mr. Brennan at the 
house and in the office, and saw him two or three times after that, 
there wore some other parties talking to Brennan about a deal, but 
he had nothing to do with it. These parties were Mr. Moran Mr 
Quinter and Mr. Lewis. It was Mr. Quinter that took Mr. Brennan 
around to look at the U Street house. 


Thereupon the plaintiff produced as a witness Sue C. Cochran 
who being duly sworn c/estified in substance as follows: 

She is the wife of Warren Cochran who had just testified in the 
case. 1 hat she met Mr. and Mrs. Brennan, and is the owner of 1029 
Lam out Street. The first time she ever saw him was in the early 
part of February, about 8.30 or 9:00 o’clock one morning at her 
house. Brennan called at the house and the maid answered the 
door. The maid told him Mr. Cochran was out of the City, and that 
Mrs. Cochran was not in, ‘‘as 1 had told her to say because I was not 
dressed to see anyone.” He said “I have come to look at the house ” 
and the maid said “I can’t let you in”; and then said “I guess I can 
take you through,” and the maid took him through the house. He 
came in and looked over the house, and when they came to the 
room where she was she stepped into a closet so he could not see her 
The maid took him through the whole house and she could hear him 
making difieient remarks about the rooms as they went from one 
to another, and from his remarks she gathered that he was very 
much pleased with the house, and he asked the maid where he could 
find Mr. Cochran; that he was very anxious to see him. He asked to 
see witness and the maid told him she was gone to the store. After 
he had talked quite a while he left and went across to the corner 
grocery, Mr. Crabbe’s store. He stayed there quite a while, 
31 and she saw him come out of the store. She saw him go 
around another street, and about half an hour later he came 
back and rang the bell, and the maid did not go to the door. He 
stayed there some little time and rang the bell again. The maid did 
not go to the door, and finally he went away. After he had gone the 
maid found his business card under the door with a note for witness 
to call him up as soon as she returned. She saw him again about 
five or six o’clock the same day. Witness was sitting in the reception 
room and Mr. and Mrs. Brennan stood on the porch a little while 
before they rang the bell, because she heard them when they came 
up on the porch. When they came in she invited them into the 
sitting room, and after they explained that they wanted to look at 
the house she told them she would show it to them, and that she 
wanted them to look at it carefully. They made remarks about 
different things as they went through the rooms, and Mrs. Brennan 

3—2845a 
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made a remark about the mantel, she thought she had a prettier 
mantel. She explained the different things to them as they went 
through the house, and Mr. Brennan said “You can’t tell me any¬ 
thing about woodwork as I am an old builder; you can’t tell me any¬ 
thing about a house.” lie looked the house over thoroughly, and he 
seemed very much pleased with it throughout. They went up on 
the third floor, and while they were up there Mr. Brennan talked 
with Mrs. Brennan as to who should occupy the third floor front, 
and who the back room, and witness turned to Mrs. Brennan and 
asked her who she was speaking of and she said they referred to their 
children. On the second floor they liked the rooms very much, and 
as they parsed the bath room Mr. Brennan went in and looked 
around and Mrs. Brennan stood in the hall. He said “don’t stand 
out there and look, come inside and see it good, and do not say that 
you have not seen it thoroughly.” Then she laughed and went 
inside the bath room. Thev then went down stairs and witness said 
let’s sit in the reception hall, and Mr. Brennan sat on the 

32 steps. Brennan asked when she exj>ected her husband home, 
and she said he would be gone a week or ten days. He said 

he would write to him. Brennan said “You know I like Mr. Coch¬ 
ran verv much. 1 have found him to be a verv sensible man,” and 
witness replied “I will tell you further, Mr. Brennan, you will find 
Mr. Cochran absolutely honest in his dealings. He is a very con¬ 
scientious man.” Mr. Brennan said “I know it. I noticed when he 
came with Mr. Connor he did not notice a few cracks and things 
like that, and he knew’ they w’ould not hurt a house.” When he 
was there he had a tape measure and he asked witness to hold one 
end of it while he measured the house. He measured across from 
side to side, witness held one end of it while he held the other, and 
he said “It is about the same width as my house.” Mrs. Brennan 
said “How about the furnace?” She asked how* much coal it burned, 
and witness told her l>etween seven and eight ton- a winter, and she 
said “That is about the same as ours.” She asked what kind of coal 
they used and witness said “I can’t tell you that, but I am quite sure 
if Mr. Cochran makes a trade he will be perfectly willing to show’ you 
about the furnace and tell you anything you wish to know.” They 
stayed there quite a while, and when they left Mr. Brennan said 
“You won’t have to see my house; Mr. Cochran has already seen it.” 
Witness said to him, “Yes, I will come to your house, and I will look 
at it just as carefully as you have looked at this one. I will bring 
my tape measure and go to work on your house just as you have done 
on mine.” And then Mr. Brennan said “I have it on you in neigh¬ 
borhood, but the trouble is we have got to get out of that neighbor¬ 
hood, it is too d- tony for me.” And witness said “That is 

exactly what we are after,” then Mrs. Brennan says “It is too tony 
for us.” Brennan said he liked everything very much, and witness 
said “Well, I can assure you if you make the trade you will 

33 be pleased with the house, and I hope you will be as happy 
here and as comfortable as w r e have been.” After that she 

saw’ Mr. Brennan in the neighborhood frequently. He did not come 
to the house. Mrs. Brennan called at the house one morning about 
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a week or ten days later. She came in the house and stayed for a 
while.. She came for the purpose of looking the house over again 
to see if she could put her furniture in different spaces in the house. 
She said she wanted to satisfy herself about these things. She also 
said something about her dining room table. After looking over 
different things for a considerable time she said she would have to 
leave. Witness told her before she left that if they made a trade she 
would like to have her flowers. After that Mr. Cochran and witness 
w r ent over to look at the Brennan house. That w T as the only other 
occasion that she saw them, and she never had any further conver¬ 
sation with them. She liked Mr. and Mrs. Brennan’s house verv 
much. She had no conversation with Mr. and Mrs. Brennan as to 
the terms of the contract. 

Cross-examination: 

She overheard Mr. Brennan’s conversation the first time he was 
there; she w*as at the head of the stairs. It w’as after dark, about 
7:30 o’clock, when he called with his wife. The lights were on. 
They w’ere not electric lights, they are electric fixtures. There is no 
electricity in the house. The illumination is gas. Mr. Brennan 
knew’ that. The first inspection was made by daylight. On the occa¬ 
sion when Mrs. Brennan called she told her there w r ere colored people 
living across the street, that one of them was a physician, and that 
they were very nice families, and that in her opinion they were better 
than ordinary whites because they kept to themselves. She preferred 
a good colored neighborhood to an ordinary white one. She told 

Mrs. Brennan that when she (witness') came out there to live 
34 there w’ere a few colored houses that had been condemned, 

and were to be removed. She knew that they had been con¬ 
demned, but did not know’ what it w r as done for, and she had been 
living there six years. Those houses had been occupied by colored 
people all that time just as they are now’. There are nine rooms in 
her house, five bed rooms, drawing room, dining room, kitchen and 
bath. There is an alley in the rear of the building. The alley is 
the same grade as the pavement. She signed the contract after Mr. 
and Mrs. Brennan signed it. Her husband told her about the terms 
and she understood what they wanted to do. She did not know’ any¬ 
thing alxmt the deal until after Mr. Cochran returned to the City. 
When Mr. and Mrs. Brennan came to the house she did not know’ 
anything about it, and had never heard of Mrs. Brennan before. 
Witness identified her signature to the contract of March 4, 1914, ’ 
and it was then and there offered in evidence, and marked “Exhibit 
Cochran No. 5.” 

Thereupon the plaintiff produced as a witness Lottie Coleman, 
w’ho being duly sw’orn deposed and said: 

She is employed at 1029 Lamont Street, by Mrs. Cochran, and 
has w’orked for her five years. She saw Mr. and Mrs. Brennan in 
February 1914. The first time Mr. Brennan was by himself. He 
came to the door and asked for Mr. Cochran and she told him he 
was out of the City and that Mrs. Cochran had gone to the store, 
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and he said “I came up to look at Mr. Cochran’s house,” and then 
he pulled out Mr. Cochran’s business card and showed it, and then 
she carried him through the house and showed him all of the rooms, 
carried him upstairs and showed him all the rooms up there. 
Showed him all over the house and everything about it that he 
wanted to see, and when he went away he went over to Mr. Crabbe’s 
store across the street. He stayed there a good while and then he 
came back, and rang the door bell, and witness did not 

35 answer it any more after she saw it was Mr. Brennan. He 
stayed there a good while and rang it again, but still she. 

did not answer. She saw him again that evening. He brought Mrs. 
Brennan with him. Mrs. Cochran tn.kfw them through the house 
and showed them all the rooms. She carried them up the stairs, and 
showed them all the rooms upstairs, and when they came down 
stairs they sat in the hall and talked for a long time. Mrs. Brennan 
came back there early one morning, and these are the only times she 
ever saw them. 

Cross-examination: 

Does not know how long Mr. Brennan stayed in Crabbe’s store 
across the street. She saw him go in, and saw him come out. She 
had shown other people through the house t>esides Mr. Brennan, but 
never showed anybody through unless they showed her Mr. Coch¬ 
ran’s business card. 

Thereupon the plaintiff produced Roland C. Booth, who being 
duly sworn testified substantially; that he was a notary public, and 
on the 81st day of March, 1014. that Mr. and Mrs. Cochran signed 
and acknowledged a deed to the Ramon t Street house conveying the 
same to the Brennans. He called with Mr. Cochran at 175b Lanier 
Place where he met the defendants, and that then and there Mr. 
Cochran offered to the defendants a deed for 1020 Lamont Street, 
$700 in cash and a $800 note, and requested defendants to execute 
a deed conveying 1750 Lanier Place to the plaintiff, which deed 
Mr. Cochran had with him, and the defendants refused to accept the 
deed, money and note and refused to execute a deed to Sue C. Coch¬ 
ran. 

Thereupon the witness Warren Cochran was recalled and 
testified that he did not say to Mrs. Pvne that it was money he was 
after when he called upon her. 

Thereupon the plaintiff announced her case closed. 

Whereupon the defendants, to maintain the issues upon 

36 their part joined, produced as a witness the defendant John 
Brennan, who l>eing duly sworn testified in substance as 

follows: 

That he is one of the defendants in this case, and is the joint 
owner with his wife, the other defendant, of the property on Lanier 
Street. In February 1914, Mr. Cochran called upon him at his 
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house, five or six weeks at least prior to the date of the signing of 
the contract for the transfer of their house for the Cochran house. 
Both he and his wife met Mr. Cochran and Mr. Connor upon this 
occasion. To the best of witness’s knowledge Cochran said he had 
heard his house was for sale, that he had seen Stone & Fairfax’s 
sign outside, and he asked witness if he had any objection to letting 
him go through the house and witness said no. They went all 
through the house and examined it carefully—Mr. Cochran and Mr. 
Connor with him. They went down stairs and Cochran wanted to 
know what witness valued the property at and he told him $7,250. 
Cochran said “You haven’t got it papered or decorated, but if you 
will spend^a little more money on this house, $100 or $120, I can 
get you $/,500 for it. Cochran said he was a real estate broker. 
\\ ltness told him that he couldn’t do anything at that time, because 
Stone & Fairfax had the exclusive sale of the property. Cochran 
said that would not cut any ice. That was all that occurred at that 
interview. Witness cannot state the next time that he saw Cochran 
because he, Cochran, was after him day and night, three or four 
times a day. He was chasing him around all the time,—where he 
was at work and everywhere else. About four weeks after the first 
interview Cochran mentioned to witness the idea of making a trade 
of his house on Lamont Street for the Brennan house. Cochran 
said he had a house worth $6,000, and that he would give Brennan 
a thousand dollars cash to boot. Witness went up and looked at 
the Cochran house. He rang the bell and the girl came to the door 
^ and let him in. Witness asked if Mr. Cochran was in, and 
37 she said no he was out of town. Witness thinks he gave 
her his card. He didn’t stay there over five minutes. He 
went across the street to a grocerman to get a better view of it, and 
jumped on the car and went down 11th Street. When he got home 
he told his wife about it, and she went down there, and they stayed 
there about ten or fifteen minutes and talked with Mrs. Cochran 
and then went home. They only spent a few minutes looking over 
the house. Mrs. Cochran could not tell them anything about what 
price Cochran was putting on it so they came home. Mrs. Cochran 
did not say anything to him about negroes on the other side of the 
street, and he wasn’t long enough there to find it out. There are 
negroes living on the other side of the street. About a week or 
something like that he visited the Cochran house again. He asked 
her about colored people living across the street and she said there 
were colored people living across the street but the houses had been 
condemned. He thought they ought to be, they are a lot of rotten 
6hacks. They are the worst he ever saw. There "was clothes hanging 
out of the front of the houses and the backs too. Mrs. Cochran was 
the only one present at this interview. Mr. Cochran told him later 
that the houses had been condemned. This was two or three days 
after he went up there to look at the house. When he first called 
there his attention was attracted to clothes hanging out of the front 
windows. Those houses are still there, they are in worse shape than 
ever. There is no chance of them ever being condemned for sev¬ 
eral years. These were the only two occasions that he ever visited 
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the Cochran house. Mr. and Mrs. Cochran came down to see wit¬ 
ness’s house. This was before the contract was signed. Mr. Cochran 
never said anything to them about a $300 note until the time when 
he signed the contract. Then he said he would give witness $<00 
in cash and a $300 note. He said there was no trouble about 

38 the note, it was as good as cash. Witness took it to three or 
four places, and none of them would do anything with it. 

He took it down to Barber & Ross and to the bank, but he couldn t 
do anything with it. This was after the contract was signed; it 
must have been after. No, it was before the contract was signed. 
Thereupon the following questions were put to the witness and he 
made the following answers: 

Q. Did you see that note before the contract was signed ? A. I 
can’t remember exactly about that; tell me the date on it. 

Q. Had you ever seen the note before Mr. Cochran came to your 

house with this contract? A. (No answer.) 

Q,. When was the first time he ever mentioned this note to you, 
was it before the contract was signed? A. No, it was not until after 
he brought the gentleman to my house with the note to make the 
deal—to sign up for the papers; he brought the notary public there. 
T think it was that gentleman (referring to Mr. Booth). 

After he signed the contract Mr. Cochran came around and tried 
to get Mrs. Brennan to sign it half a dozen times, but she wouldn t 
touch it; he couldn’t get her to sign it, and then he came around 
one night, and had to force her almost to do it. This must have 
been three or four weeks after the contract was signed, three weeks 
anvhow. In regard to the payment of the dollar by Mr. Cochran 
witness said that Cochran said they had better ha\e something pai 
on it’ he wanted to make the agreement binding, and as he had 
made’it $1.00 he said he ought to pay him the dollar and make 
the agreement binding. It was in the agreement that witness signed, 
but it is supposed to lie on there (referring to the copy of the con¬ 
tract of sale offered in evidence by the plaintiff) “because when he 
wrote that notice to Stone £ Fairfax about the thirty days notice 
we talked about this dollar being paid.” Witness was then ^ked 
“Tell us about that,” referring to the notice to Stone & r air- 

39 fax, and answered “I says, how about this contract with 
Stone & Fairfax. You know they have the exclusive sale of 

the house. How about that?” and he says “1 hat will be all right, 1 
will fix that.” He went to work and dictated this letter to Stone & 
Fairfax and mailed it to them giving them thirty days’ notice. W lt- 
ness has only had two real estate transactions in his life, one be¬ 


sides the present one. 

At this point a recess was taken until 1:30 o clock, and upon the 
reconvening of the court the witness testified as follows: 


By Mr. Downing: 

0. I understood vou to testify just before recess that you made 
inquiries in regard to the negotiability of this $300 note before you 
signed the contract of March 4, 1914. If you said that I wish to 
inquire whether or not you wish to correct your testimony in that 

regard? 
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Mr. Wilson : I object to the question. I don’t believe that ques¬ 
tion is quite fair. The witness has stated the thing that Mr. Down¬ 
ing stated; he apparently considered the matter quite carefully, as 
it was called to his attention two or three times, now he asks him if 
he did say so and so. 

The Court:* Of course the witness can always correct his testi- 
mony, such being subject, of course, to the observation on the part 
of the court or the jury; I have a memorandum of what he did say. 

Q, Do you wish to correct any impression that vou have made if 
you said that? 

The Court. Mr. Brennan, you testified as to having endeavored 
to negotiate this trust note, now state all that you know about that?” 

A. If I did say- 

The Court: Never mind about that, just tell us what you did 
about that note. 

A. —I did not try to do anything with the note until after it 
was signed? 

Q. Until after it was signed. After what was signed? A. Until 
after I signed the contract with Mr. Cochran, for the simple reason 
that I did not have the note. 

Q. He gave the note to you? A. I never had the note. 

Q. You never had the note? A. No sir, I never had it. 

Br Mr. Downing: 

Witness then testified that he had a great deal odi confidence in 
Mr. Cochran, and he so told Mrs. Cochran, until he found out he was 
trying to “do him.” He never said that the neighborhood of 
40 Lanier Place was too tony for him, nor did Mrs. Brennan 
in his presence. There was no signatures upon the contract 
dated March 4, 1914, marked “Defendant’s Exhibit No. 1” at the 
time that it was presented to him for signature. He owns no other 
property besides the Lanier Street property. 

Cross-examination : 

Witness testified that he is a builder by trade. He got 
the Lanier Street property about five years ago from Frank¬ 
lin T. Sanner. He has done carpenter work for Mr. Sanner and has 
had charge of carpenter work on four or five of his apartment 
houses. Mr. Sanner is a real estate man and builder. He owns an 
apartment at 18th & Columbia Road; doesn’t know how many other 
apartment houses he owns. Has not built a great many houses for 
two or three years. Has no idea how many houses he "has built all 
together. Has been a carpenter ever since he was sixteen years old. 
Besides Barber & Ross he first went to Mr. McLennan in an attempt 
to dispose of the $300 note. He went by himself; Mr. Cochran did 
not go with him. Doesn’t recall that Mr. Cochran ever went with 
him in an endeavor to dispose of the $300 note. Can’t give the 
name of any other party that he went to see in regard to it. Can’t 
give the date upon which he went to see Barber & Ross, but knows 
it was after he signed the contract. Knows that it was after he signed 
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the contract because lie did not know that Cochran was going to give 
him a note; he knew nothing about the note. He made a mistake 
before the recess in regard to when the note was given to him. 

Q. How was it that you refreshed your recollection at the lunch 
hour so as to say it was after the signing of the contract and not 
before? A. Because I made a mistake. 

Q. It was not, however, clear to your mind until your attorneys 
called your attention to it, was it? A. Yes, Mr. Downing called my 
attention to it—to the fact that I had made a mistake. 

Did not go anywhere else in an attempt to dispose of the note. 
Witness was asked if he could give any idea when lie went to Mr. 
McLennan about the note, and answered there was a note 

41 due on their house for $800 and witness went down to see 
if they could not take this note in payment of their note, 

and he absolutely refused to take it. This was some time in March 
Can’t tell if the McLennan note was due on the 12th of January, 
1914. He tried to trade off the Cochran note for the McLennan 
note. Witness built the house on his lot. Had never been in the 
neighlmrhood <4* Mrs. Cochran’s house prior to the time he went 
there to look at it. Knew about the location. Didn’t know Mr. 
Crabbe on the corner. He went to the grocery store on the morning 
of his first call, and he thinks lie talked with Mr. Crabbe, but he 
didn’t ask him what he thought about the neighborhood or what 
sort of a neighborhood it. was. He asked him it lie owned the store 
and talked with him but a few minutes. It was the clothes hanging 
in the front yards that attracted his attention to the house across 
the street. There are half a dozen little shacks across the street. 
Doesn’t think there is a three story apartment house immediately 
across the street from the Cochran house. When asked if there were 
two other nice three story houses across the street witness said “There 
are some houses across "there, but 1 didn’t think they were very 
nice.” He doesn't know whether or not, next to the houses men¬ 
tioned in the foregoing question, on the east, there are three very 
nice frames, which had been remodeled, and he did not know that 
those houses had been raised up and put back on the building line 
and fixed up. Knows that the houses that were occupied by the class 
of colored people that he referred to are right across the street from 
Cochran's house. There is an apartment house on the corner he 
thinks. He can’t say if there are two houses on the east, and then 
three frame houses, before you come to the houses below grade. He 
saw those houses the first morning he went out there. He did not 
go back again until at night. Can’t tell the date when he 

42 went out there, but it was some time in February. Can’t 
tell whether it was the first or last of February. Mr. Cochran 

had not said anvthing to him concerning the note before he went 
out there to look at the house. He did not hear anything about this 
note before the time to straighten up the deal. Went down to Mr. 
Cochran’s office looking for him and saw Mr. Connor. Thereupon 
the witness was asked the following question, to which he gave the 
following answer: 
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By Mr. Wilson: 

Q. I will read you this letter. ‘Washington, D. C., Warren 
Cochran (reads letter). 

Q. On the face of this letter it says that the amount of cash pay¬ 
ment was only $1,200. Do you know anything about that letter? 
A. I don t know anything about that letter. 

Can't fix the time when Mr. Cochran first called at this house. He 
Weis there three or four times a week. Saw Mr. Cochran every day 
sometimes twice a day, and sometimes three times. He would just 
meet him around different places. He had this paper and wanted 
witness to sign it. A\ itness went to Mr. Cochran’s office maybe two 
or three times. He wasn’t there as many as a doxen times, or as 
many as half a dozen, maybe two or three times, or three or four. 
W itness didn t make any such statement to Mr. Connor as is con¬ 
tained in the letter referred to. He did not make an offer of $1 200 
to him. ’ 


Redirect examination: 

Witness did not go down with Mr. Connor to see a house on U 
street \V itness is satisfied that it was after the contract was signed 
that Mr Connor ottered to take him down to see a house on U Street. 
1 lie McLennan note was a long time overdue. 


. I » , _ t ^ urtlier maintain the issues upon 

their part joined, produced as a witness Edward S. York, who being 
duly sworn testified in substance as follows: 

. That lie is a real estate broker engaged in the real estate 
4,i business for thirty years in the District of Columbia and is 
acquainted with premises 1029 Lament Street, which he ex¬ 
amined some time back. Apparently there has been no change in 
the surroundings, and there has been no change in the surround¬ 
ings or the value of the property in that neighborhood within a vear. 
W itness considers the property worth $4,500 one year ago. 

Cross-examination: 

The erection of a colored apartment house in the rear would not 
improve the property any. It would make some difference. $4 500 
is a fair market value for the property at this time. It doesn’t seem 
that conditions have changed much in the past year, but they cer- 
tainly have in the past three or four. 


Thereupon the defendants, to further maintain the issues on their 
part joined, produced as a witness Mrs. Catherine Pyne who beine 
duly sworn testified in substance as follows: 

am u^ le ^ Ves -^42 A Street, S. E., and knows Mr. Cochran 
Mi\ Cochran came to see her about the Lanier Place house savin® he 
had made a trade with Mr. Brennan and “he said Mr. Brennan told 
him that I (witness) was interested in the house.” Witness never 
knew Mr. Cochran and he never knew her. She asked him what 
4—2845a 
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was his motive in coming and he said he wanted to talk about the 
house, and “of course I (the witness) was interested when he told 
me (her) that the house had been sold.” Witness asked him if 
he had made a trade why he wanted to give the house up, and he 
said he proposed to make a sale of the house as money was worth 
more in his business than the house would be. On a subsequent oc¬ 
casion he came back with Mrs. Brennan. Mrs. Brennan said in his 
presence that she had brought Mr. Cochran back to say who is the 
owner of the house, and Cochran denied what he said about being 
the owner of the house, and witness turned to him and said 
4+ “But you know you told me” and witness said “Yes you did. 

I am not deaf, and I understood every word you said,” and 
he said “Possibly T did not make myself clear. Sometimes real 
estate men will try to make a three-cornered deal.” 

Cross-examination: 

Mr. Cochran said that lie was the owner of the house as he had 
taken it in trade for his house on Lamont Street. He said he had 
traded his home for the Lanier Street house, and his sole object was 
to sell me this house. “He said Mr. Brennan told him that I was 
interested in the house.” 

Thereupon the defendants, to further maintain the issues upon 
their part joined, produced as a witness Thos. W. Schaefer, \sho 
being duly sworn testified in substance as follows: 

Has been in the real estate b/isiness, connected with the firm of 
Thos. J. Fisher & Co., about eight or nine years, and is familiar with 
1029 Lamont Street. He has known that block for some time. The 
value of that property on March 4, 1914, was $4,000 cash sale. He 
has investigated the neighborhood and it is practically all colored. 

Cross-examination: 

All of the new houses across the street are occupied by colored 
people, and there are some old frames below grade. They are oc¬ 
cupied by colored people. 

Whereupon the defendants, to further maintain the issues upon 
their part joined, produced as a witness Thornton Carusi, who 
being duly sworn testified in substance as follows : 

Has been engaged in the real estate business since 1893. Knows 
when the houses in the 1000 block on Lamont Street were built, 
and those that have been put up there from time to time. Knows 
pretty well what the values are. 1029 Lamont Street on March 4, 
1914. was worth between $4,000 and $4,500. 

Cross-examination: 

Was in 1029 Lamont Street in December last. Does not 
45 know who lived there. The property is good but the sur¬ 
roundings are very bad. If one of those houses should be¬ 
come vacant the possibility is that it would be tenanted by negroes 
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afterwards. It would make some difference if there were a small 
number or a large number of negroes in a neighborhood. He 
would be willing to take almost anything he could get for it. He 
thinks it would make a difference of eight hundred or a thousand 
dollars in market value if he lived there and wanted to get away. 
As to the value of the property hn March 4, 1914, in trade he does 
not know. He is acquainted with the property 1756 Lanier Street. 
The house 1029 Lamont Street and 1756 Lanier Street are very 
similar, except one is two stories and the other three stories. One is 
a new house and the other was put up some vears ago; one is in a 
poor neighborhood, and the other is in a much better neighborhood. 
Une thousand dollars would be a fair difference in the values of 
these two pieces of property. 

Redirect examination. 

By Mr. Downing: 

Se\en thousand dollars is the value of the Lanier Street house. 
Recross-examination: 

There is a fire engine house across the street from the Lanier 
Street house, and there is an apartment verv near it. The engine 
house might tend to depreciate the value of the property, the apart¬ 
ment would not. 

Re-redirect examination : 

When he estimated $4,500 for the Lamont Street property it was 
irrespective of there being a negro apartment house in the rear of it. 

Thereupon the defendants, to further maintain the issues upon 
their part joined, produced as a witness Maria Brennan, who tes¬ 
tified in substance as follows: 

She was present when Mr. Cochran first called in regard to this 
transaction. He asked for Mr. Brennan and she opened the door. 

Mr. Brennan came out and Mr. Cochran said “I am a real 
46 estate man and gave Mr. Brennan his card and asked if he 

could see through the house. Mr. Brennan told him yes, and 
showed him through the house, and when he came down stairs he 
asked Mr. Brennan what he wanted for the house and he said 
$7,250, and he says, If you would have it decorated I could get 
you $7,500 for it.” Witness then said they could not sell the house 
because they would have to wait until Mr. Stone’s time was up, and 
he said all right. She told him Mr. Stone had the exclusive sale 
of the house for thirty days and he said that was all right. He said 
he would fix that up all right. He told them that the Stone & Fair¬ 
fax contract made no difference to him. He said he could sell the 
house for $7,500 if decorated, and witness said all right. Witness 
guesses it was about two weeks afterwards when he came to the house 
and tried to make a deal with his house. He said he would give 
$1,000 cash and his house. He said his house was worth $6,000. 
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He came several times and called for Mr. Brennan, and sometimes 
he would be in the house and witness told him he wasn’t in. That 
was — times in succession. He wanted to hurry the deal through. He 
was very persistent. He wanted to make the deal and make arrange¬ 
ments to get the money to put on the house. When he called his 
first proposition was to give $1,000 in cash and his house at $6,000 
for witness’s house, and their house was to go into the deal at 
$7,000. He had the contract of March 4, 1914, with him at the 
house several times before witness signed it. “I did not want to 
sign mv home away.” The question of the note was never men¬ 
tioned until he came to close the deal. He said the note was as good 
as cash. When the matter was presented to her she visited the La- 
mont Street house with Mr. Brennan at night and went through the 
house. Didn’t stay over fifteen minutes and never sat down. Never 
said anything to Mrs. Cochran about wanting to go away from the 
neighborhood. She always liked the neighborhood and cer- 

47 tainlv did not want to give up her home there. Never said 
anything to her about the neighborhood being too tony. 

She alwavs loved the Lanier Street house. Never had anv other 
real estate transaction except once on B Street, and that she and 
her husband owned no other proj»erty. Referring to the colored 
shanties upon the other side of the street she said she saw a colored 
woman shaking a rug out the door, and she said to Mrs. Cochran 
“Do you have colored people across the street?” Mrs. Cochran said 
“Yes, but the houses were condemned as they were below grade, and 
were soon to be removed.’’ But the houses are still there. Doesn’t 
know anything about there being a colored anartment house in the 
rear. It was about three weeks or a month after he first brought the 
contract of March 4th to her that she signed it. It was three or four 
days after her husband signed it. Her husband “just made me 
sign it.” She went with Mr. Cochran over to Mrs. Pyne’s house, she 
having been informed that Mr. Cochran had said he owned the 
Lanier Street house. Mr. Cochran denied being at Mrs. Pyne’s. 
Witness said “You are scared to face Mrs. Pvne. Come with me.” 
Cochran said he did not see any use of going over there, that he 
didn’t want to see Mrs. Pvne, and after a few minutes he said he 
would go. When they got there he said “Mrs. Pvne, you are mis¬ 
taken. I didn’t say that T had bought the house.” She says, “Oh, 
yes. you did. you told me you had bought the house. That it be¬ 
longed to you, and it is no use for you to deny it.” And then he 
said “You know what real estate men will do to make a deal some¬ 
times,” and he said that he wanted the money more than the 
property. 

Cross-examination: 

Doesn’t know the date when Mr. Cochran first called at the Lanier 
Place house. She went to the door and let him in. He asked for 
Mr. Brennan. The conversation they had was with Mr. Brennan 
but she heard it. Mr. Connor was with him. They told her 

48 if they would have the house decorated they could get more 
money for it. The house has not been decorated. It is two 
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fe ei S ht / 00mS o Thre f V indows in front There are no rooms 

without windows. Some of the rooms are lighted by skylights, and 

they have windows just the same. She inspected Mr. Cochran’s 

house twice once with Mr Brennan and once by herself. It was 

sh * wa | the - e tl,at ?he noticed the nesro woman 
■ the rug. The first time was at night and the second time 

that^hf ^^'n’!' n Dldn o t u not,ce , an ,yth'ng else in the neighborhood 
that . he did not like. She was looking particularly at the house. 

made ^sign'l^"^ ^ e0ntract? A ' Yes > beca,,se Mr - Brennan 

A Mr ‘ Bren . nfl n to make you sign the contract? 

further? A y °Yef gned ** without Iookin £ at the neighborhood any 

gadon Y rouS? d l he Y r traCt With ° Ut makinS 8ny further investi - 

• The first information she had about the $300 note was when 
they were going to close the deal, when he brought the papers to 
have them signed. She has had two real estate deafs, once onLanie^ 
lace and once on B Street. The B Street property was sold. The 
only other deal she ever had was the Lanier Place one. She went 
to see Mrs. Pvne when she found out what Mr. Cochran had told 
her. Mr. Moreland took them to look at Mrs. Pyne’s house that 
was how she found out that Mr. Cochran had told Mrs. Pyne about 
having bought her house. This was not the first time she had .seen 
Mrs. Pvne s house. Mrs Pyne was at their house looking it over 
and she looked at Mrs. Pyne’s house. She never had anv idea of 
making an exchange with Mrs. Pyne for her house. They had not 
"' elr ™' nd ? '"ade up about an exchange for Mrs. Pyne’s house. 
Thought they might make a deal. She went over there with Mr. 
.loreland and it was on that occasion that Mrs. Pyne told her what 

agent™" ^ SWd ' They Were lookln S around with other real estate 

49 AVhereupon the defendants to further maintain the issues 

tWvtvE 0 " k ?' r * i’ a f t - JOI ? ed ’ Sliced as a witness Rossa F. 
Powmjng, who testified in substance as follows: 

“Mr. Cochran came into mv office a number of times after Mr. 
Brennan had told him that he was not going to live up to the con- 
trait, and on one occasion Cochran and I were sitting together talk- 
ing about the matter, and he told me in confidence, using his lan¬ 
guage, ‘That he had a good thing on the old man, and that he wL 
make him come across with it.’ I am not exactly sure 
whether he said I have got a good thing on the old man ’ or ‘I 
have put a good thing over on the old man.’ But that i* what he 
said as near as I can recall it.” 

Whereupon the defendants, to further maintain the issues upon 
their part joined, recalled Edward S. York, who testified in sul> 
stance as follows: 

That he has sold a great deal of property on Lanier Place in the 
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same block as the Brennan property is located. He is familiar with 
the Brennan house, and that he has built houses in the same block. 
From his experience as a builder in that immediate neighborhood, 
and having sold real estate in the immediate vicinity of the Bren¬ 
nan house, he is of opinion that the value of this house a year ago, 
assuming the property is the same now, it is worth probably at 
least $7,500 as it stands today, and he does not see any reason why 
it should have changed during the year. 

Cross-examination: 

He bases his knowledge on general conditions, generally on hear¬ 
say as to the inside of the house. Hoes not know personally what 
the condition of the inside of the house is. He is assuming that it 
is just in ordinary condition. 

Whereupon the defendants, to further maintain the issues 

50 upon their part joined, recalled the defendant Maria Bren¬ 
nan, who testified in substance as follows: 

The first time that she learned about efforts made by Mr. Bren¬ 
nan to dispose of the $300 note was in Mr. Downing’s office, and 
there was present Mr. Brennan, Mr. Cochran and herself. This was 
after the contract had been signed. 

Cross-examination: 

She does not recall having discussed the note with Mr. Cochran 
or Mr. Brennan in Mr. Downing’s office prior to the time when it 
was discussed in Mr. Downing’s office. Does not remember about 
any recital as to the note in the contract. Mr. Cochran was present 
when she signed the contract. Tt was signed in her dining room. 
Has no information as to whether or not it was prior to the time of 
signing that contract Mr. Brennan had tried somewhere to get the 
note discounted. 

Whereupon the defendants, to further maintain the issues upon 
their part joined, called as a witness Edward Willis, who being 
duly sworn testified in substance as follows: 

He has had experience in buying and selling real estate in the 
District of Columbia, and owned 1019 Lamont Street, which he 
purchased in December, 1910. He owned it from December, 1910, 
to April last. He knows premises 1029 Lamont Street, 1019 and 
1029 Lamont Street are alike. The only difference he could see is 
the bay windows. Some of the bay windows run up two stories 
and some three stories. His house has a bay window clear up to 
the top. Those houses were all built at the same time. They are old 
houses. He sold 1019 Lamont Street last year for $4,050. When 
he first purchased the property it was renting for $40 per month. 
It declined in value. He got $40 for it for one year and then it 
went from $40 to $35. It was vacant when he sold it. Had been 
vacant for about six months. He tried to rent it; had a 

51 sign for sale on it only during the last month and a half. 
He. had a for rent sign on it all the time. He traded it on 

a cash basis. 
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Cross-examination: 

,,™TV, Vere n ° L iU r ci roumstances surrounding the faet that 
***«• SU ,T h ? d , ld f . or the property at that time. There was 
about $10 worth of plumbing taken out of the house. There was 
not several hundred dollars’ worth taken out. • Onlv $10 worth 
\\ hen he sold the house it was sold subject to the plumbing being 
made good that was taken out, and the people who bought it did not 
have to stand more than $10. He knows the quantity that had 
been taken out, he saw it at the time. He had made arrangements 
.? wl- 6 Property to these people, and notwithstanding the fact 
lhat this plumbing had been taken out it didn’t change the price. 
The property had been vacant six months. Towards the last of the 
six months the doors of the house stood open. He was not personally 
in financial straights at that time. He had assigned the rents to a 
bank in Washington, and the property became vacant, and he was 
not pressed for money on account of that house. He wanted money 
as badly then as he does now. In answer to the question, “And in 
order to get rid of the burden you transferred it back to the bank 

nnrt!n» CentS °? *1)® ! “ le r< ;P Iied “ There was no burden there 

i l ( P r, 'I’ 0 . rtv - 1 ,le interest had been paid, the taxes were not 

pain at that time. 

On redirect examination the witness stated that he absolutely was 

not compelled to make a sacrifice of the house on account of his 
financial condition. 

Thereupon the defendants, to further maintain the issues upon 
their part joined, produced as a witness Mr. Paul H. Moreland 
who being duly sworn testified in substance as follows: 

That he is in the real estate business, and has been connected with 
the firm of Stone & Fairfax for between four or five years 
bl ^ows the property on Lamont Street between 10th and 
, . . . h \, Is n . ot ve „ r >' weI1 acquainted with that house, but in 

was O $ P 4 n 000 6 6 PremiSeS 1029 Lam ° nt Street one y ear a 8° 

Cross-examination: 

If he f oun f a “y«ne who was able to buy but not compelled to 
tmy he thought if he found someone who wanted the house that it 
would bring probably $4,250 or $4,500. He does not thfnk there 
has been much change in the past year. There has been some 
change but not a great deal in the past year. On Sherman Avenue 
and in there, colored people have been coming in for some little time 
and the section has changed quite a good deal to what it was several 
years ago. He would say that it is about the same now that it was a 
year ago. Can t see why there would be any change. Didn’t know 
that there was a colored apartment house which backs up prettv 
near to this property. He has not examined the property on the in- 
side, but looked at it from the outside about a year ago. He gave 
the estimate in price that he considered a cash price. He is not bas¬ 
ing his estimate entirely on offers for sale by other parties. In re- 
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gard to the difference in trade values of property and cash values, 
the witness says as a rule “when we make a trade we put both on cash 
values so as to put each party on an equal footing.’’ About a year 
ago he had a deal on with Mrs. Pyne for the Brennan property. 

Thereupon the defendants to further maintain the issues upon 
their part joined produced as a witness Chas. H. Jerman, who being 
duly sworn testified in substance as follows: 

That he is in the real estate business for himself in the District of 
Columbia, and has been so engaged for about twelve years. He is 
familiar with values of real estate in the 1000 block on Lamont 
Street, N. \V. He would say that the value of 1029 Lamont Street 
one year ago was about $4,000. Does not base his conclu- 
53 sion on the existence or non-existence of the negro apartment 
house in the rear. It is irrespective of any such thing. 

Cross-examination: 

lie reaches this conclusion, that the property was worth $4,000 
one year ago, from other properties in the neighborhood around the 
corner. He made a sale on 11th Street around the corner, and has 
sold a number of houses just east of that on the next square. 

Thereupon the following questions were put and the following 
answers given: 

Q. How much has the encroachment of‘ the negroes depreciated 
this property? 

Mr. Downing objected. 

The Court: The witness will probably have great difficulty in an¬ 
swering that question. In figuring tne values of properties in the 
District how much attention is paid to the net rental receipts in 
reaching your estimates of value? 

A. There is a great deal of attention paid to that. We base out 
judgment to a great extent upon that. 

The Court : Is it true or not that the average colored person pays 
a higher rent than white people? 

A. They do in some cases, but 1 would not say that was so in the 
large houses. In a moderate priced house they often do, say from 
$17 to $20 rental—houses that rent for that sum, you probably 
would not get that much from a white person, but when you get up 
above that price, say from $30 to $35, you would probably not be 
able to get more than that from a colored person. 

Q. How much is the rental value of this Lamont Street house? 
A. I am not very positive about that but 1 would say the house would 
rent for from $32.50 to $35. 

Q. $410 a year? % A. Yes. 

The Court: That would be a gross rental of 10% on the valuation 
you put upon this property; is that right i 

A. That is what it would figure out. 




JOHN BRENNAN ET AL. VS. SUE C. COCHRAN. 33 

54 Whereupon the defendants to further maintain the issues 

a U ^° n u lr J0ine<J called John Brennan, one of the 
defcindmits, who testified in substance as follows: 

at he bUllt hlS h ° Use on Lanier Place four years and six months 

ago. 

Cross-examination: 

That house has two stories, attic and cellar. The attic is unfur- 
ntshed. \ ou get up to it by a ladder. There is no stairway Then 
there is a garage that cost witness $400 and some odd dollars. There 

and a°20 St Sley P °" h ° USe ’ a11 the ^ U P in the ^k, 

H^2i b f le vf )0n n tbG i plaintiff offered in evidence without objection a 
deed to Mrs. Cochran for 1029 Lamont Street, from W. H. Brown 
unmarried, winch was recorded on the 12th day of Mav 1908 in 

1 hereupon the defendants announced their case closed. 

Whereupon the plaintiff, to maintain the issues on her part joined 
offered m rebuttal, James A. O’Connor, recalled. J ’ 

He testified that he thinks Mr. Brennan asked him to write to Mr 
Cochran making an offer and submitting his house in trade for 
Cochran s house, because he immediately wrote Mr. Cochran. He is 
not exactly clear as to whether Mr. Brennan requested him to write 
hut he must have done so or he would not have written him the let- 

Thereupon the following questions were put and answers given: 
Q. W hat offer did Mr. Brennan authorize vou to make? 
Objection by Mr. Sholes. 

w Mr ’ * tn 1 ed , ask Mr - Brennan that question when he 

was on the stand, and the question was withdrawn on objection by 

pf C0 ^J sel - I wanted to get this offer in evidence.” 

05 1 he Court: You may read it in now. 

By Mr. Schick: 

Q. Upon the cross examination of Mr. Brennan I said to Mr 
Brennan that you had written a letter to Mr. Cochran in which you 
had used this language: ‘Mr. Brennan, the owner of 1756 Lamer 
Place is here in the office, he has been to see your house and will 
make a deal with you provided you give him $1,200 in cash to 
boot, state whether or not Mr. Brennan did authorize you tomake 
that stateinent to Mr. Cochran in writing? A. I think so or I 
would not have written the letter.” 0 ’ or ^ 

• ^ f , urth ? r t f tified ‘hat he feels sure he saw Mr. Brennan 
in Mr. Cochran s office two or three times. After Mr Cochran 
came back he did not have anything to do with the deal. He could 
not be positive how many times Mr. Brennan came into Mr E 

3 ofllce ’ Would ^ possibly twice; maybe three times, or it 
5—2845a 




34 JOHN BRENNAN ET AL. VS. SUE C. COCHRAN. 

might have been oftener than that. He would just come in, and 
ask if witness had heard from Mr. Cochran. 

Witness has been engaged in the real estate business about two 
years, and guesses he is fairly well acquainted with the values of 
property in the neighborhood of 1029 Lamont Street. A year ago 
he would say that the Cochran hluse was worth $5,000 or $5,500, 
something like that. “I should say $5,500.” He thinks that the 
house is well built and well preserved. That would make a differ¬ 
ence in the value of the property. The house next to it might be 
built at the same time and perhaps not be worth as much by a thou¬ 
sand dollars. He is familiar with the house 1756 Lanier Place and 
thinks he is familiar with the values in that locality. Has sold a 
number of pieces of property in that neighborhood. He would say 
that one vear ago the Lanier Place property was worth $6,500 or 
$6,750, something like that. The house would have brought a bet¬ 
ter price if it had been decorated. 

Cross-examination: 

56 He testified for the plaintiff in her case in chief that he was 
with Mr. Cochran the first time he came up and talked with 

Mr. Brennan at his house, and they talked about the sale price of the 
Lanier Place house, and that they went up there because Mr. Coch¬ 
ran had a client who was interested in Lanier Street property. 
When thev went up there they looked the house over and inspected 
it, and advised Mr. Brennan that they thought the best way to get 
rid of the house was to paint and decorate it, and fix it up. Fix up 
the floors, <&c., and then he knows that he told him if he would spend 
some money on it he thought he could get a purchaser for it for 
$7,250. 

Q. If he would paper the house? A. Fix it up. 

The walls show considerable cracks due to settlement of the house. 
In some places the cracks show ^ to 14 inch where the plastering 
is cracked. The rooms have never been papered and these cracks 
have not been plastered up. The woodwork has opened some, and 
there are considerable in the trim. The floors have not been finished 
and all of the woodwork needs varnishing up. It is not a very 
serious matter to remedy cracks in plastering. He believes that the 
paperhanger usually does that when he papers a room. He told Mr. 
Brennan that he thought the property would bring $7,250 if he would 
put some paper on the house and fix it up. They asked Mr. Bren¬ 
nan what he would take for the property and he said $7,250. They 
did not fix the price. He told them what he wanted for it. He told 
Mr. Brennan that he might be able to sell the house for $7,250. 

Thereupon the plaintiff to further maintain the issues upon her 
part joined, produced as a witness Chas. E. Wire, who being duly 
sworn testified in substance as follows: 

That he is engaged in the building business for about 

57 twelve years, and that he is familiar with real estate values 
in the District of Columbia, that he has been through the 

Cochran house at 1029 Lamont Street, Northwest, that the property 
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to a j° lore ^- person W0L J ld probably bring what he considers 

^ wi ’ Til t' k h ' S ? pim , on the , value of the Property is $5,250 or 
«po,oU0. That he is familiar with properties on Lanier Place and 

wM h * b K U1 D lng hou T 1732 to 1740 Lanier Place, the same block in 

I. , n . • B o n Tl‘ hou f ls Iooated - h a» also built the entire block 
™ ° n *f 10 Road f t rom Lamer Place to Columbia Road, as well as 
other houses on Ontario Place. That he has been through the Bren- 

nmnt°^h 4t 1 ' , I .' anler Pla f e > about a year ago, and in his opinion 
owing to the conditions and the unusual plan of the house the prop- 

rty is worth not over $6,500. The house has never been papered 
?h r « d r ra ^ and j he pla . n undesirable because the second room on 

th! n^| ld H ^’ r dr f," s lts . hght and ventilation from a window in 
the north party wall overlooking another man’s property, the win- 

if th! not , )u| h on another man’s property but is liable to be closed 
t e party wall is used, by reason of unusual arrangement the 

across thA^t^cff bC T’ p There isan en sine house immediately 

II , ^ n rti r t T t i Tom the Brennan house. That the building on 

north of the Brennan property is a three story brick apartment 

• ■' e containing 15 apartments, and that it is about eight feet eight 

inches from the Brennan house. h 

Thereupon the plaintiff to further maintain the issues upon her 

a W ' tness lAMES H ’ C«'bbe, who lieing duly 
sworn testified in substance as follows: 6 y 

,' r J^ he , has a grocery store at 11th & Lament Streets, and had 
been there two years the 17th of last December. Mr. Brennan was 

L sa,n^d e ar m Hl lttI t t r e t baCk b T "i ice ° r ma >' be ^ree timee on 
the same day. He asked witness how long he had been in business 

in the neighborhood He told him there were a good manv 

• 8 people m the neighborhood owned their own property He 
. • spoke of the colored people across the street and witness told 
! ' a , , la t some of them owned the property. When Mr Brennan 
left the store he looked up and down the street, and later he saw him 
going up the alley on the back. He walked down to Shernan Av” 
nue past Mr. Cochran’s house. The first time he came he asked (or 
Mrs. Cochran and he looked around for her. Then he began to talk 
about the house and saw “I am going to make that deal.’’ 

Thereupon the plaintiff to further maintain the issues upon her 
part joined produced as a witness Frank P. Reeside, who being duly 
sworn testified in substance as follows: eingauiy 

That he is Secretary of the Equitable Co-operative Buildine Asso- 
raation and that he is familiar wi,th real estate values in the^neich- 
borhocxi of Lament Street, and is familiar ivith 1029 Lament Stroe* 

4^ociatton n fo°r n fl h^ni aPPralSal commit * ee of th e Equitable Building 
Assomtion for about seven years, and appraises the value of prom 

ert >’ , I ' lakl i 1 l'’ loans - A s a member of the appraisal committee he 

^ L T° nt Str ® et | n Apri !> 1912 > and has not seen it since. 

" saw t le property last their committee valued it at $5 300 

on which they made a loan of $4,000. He is familiar with 1756 
Lanier Place. He has examined the property and made a loan on 
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that property to Mr. Brennan. He hasn’t the exact date of the ap¬ 
praisal, but thinks it was two or three years ago. About the same 
time probably they appraised the Cochran house. They valued the 
Brennan house at $6,000. That was before he built the garage on 
the lot. 

Thereupon the plaintiff to further maintain the issues upon her 
part joined produced as a witness Roland Booth, who being duly 
sworn testified in substance as follows: 

That he has been in the real estate business for twenty-one years, 
and is familiar with the values of real estate in the neighbor* 

59 hood of 11th & Lamont Streets. He lives right near there 
himself, and his father-in-law lives in that row. The fair 

market value of 1029 Lamont Street is $5,500. He is familiar with 
the values of property on 1/anier Place, and knows the Brennan 
property. Would say that it is worth about $6,500. 

Knows of a lot of sales that took place in that row on Lamont 
Street in the last year and previous to that. Knows of the sale of 
Mr. Willis’ house, which was sold for something al>out $4,000. 
fie knows of two others, one of which sold for $5,250 and one for 
$5,000. Mr. Waters sold his house for $5,000 and Mr. Carroll sold 
his for $5,250. These houses were not as good as the Cochran 
house and had no garage. Mr. Willis came to his office and put 
that property and some other in his hands to sell. He said he would 
have to take anything he could get for the property. His house 
was in very bad condition so it had practically no market value. 
He offered the property to him at $200 above the trust, and said he 
was in a position where he would have to take anything he could get. 
That house rented for $35 a month. Does not think there are any 
houses vacant in the row at the present time. 

Cross-examination: 

The Willis house had no garage. The Cochran house has a 
garage. It is a frame garage. 

Thereupon the plaintiff to further maintain the issues upon her 
part joined produced as a witness A. S. Gardiner, who being duly 
sworn testified in substance as follows: 

That he is a member of the firm of Gardiner & Dent, and has 
been in the real estate business for himself about five years and five 
years previously as salesman. He is familiar with the values of 
property on Lamont Street, and in his opinion the value of 1029 
Lamont Street one year ago was approximated $5,000. He is 
familiar with the values^ of property on Lanier' Place, and in his 
opinion the value of 1756 Lanier Place one vear ago was l>etween 
$6,000 and $6,250. 

Thereupon the plaintiff to further maintain the issues upon her 
part joined produced as a witness Wm. J. Moran, who being 

60 duly sworn testified in substance as follows: 

That he is in the real estate business with Mr. Cochran, 
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and was in his employ about a year, and that he knows Mr. Brennan. 

. Brennan was in their office about a year ago three or four times, 
tame in one time and wanted to see Mr. Cochran. He seemed to lie 
very anxious to make a trade with Mr. Cochran. He wanted to trade 

P?® • 0U ‘T 16 Ilve< * > n for Mr. Cochran’s house on Lamont Street, 
imnng the course of the conversation there was another gentleman 
a man named Lewis in the office, and he suggested that he trv to 
make a trade for a house on U Street. Before Mr. Brennan went 
away he made an appointment with him that evening at five o’clock 
to take him down and show him the house on U Street. Mr. Coch¬ 
ran was out of town at that time. They did not know whether Mr 
Cochran would make a deal for his house, and they were trying 
to make this deal in case he did not deal with Cochran. Thev went 

ttomoll . about , four or five o’rlovk. He .showed 

them all through his house, and then they all went down to the 

l hf T e ? T n <| Mr - Brennan said he liked the Cochran house 

hotter than the IT Street house, and then they told him thev could 
make a better deal for another house on the same row as Mr. Coch¬ 
ran s, but Brennan said the only house he liked was Mr. Cochran’s 
house. A Mr. Quinter was along with them. Mr. Connor was not 

fivTvear^a'n^s f W 't* 688 '-fp m®" "1 the rea ' estate business about 
a T a £. d 1S farmhar with the values of real estate around 11th 

j tr ® ets - Lnder the circumstances as thev are now' he 

doesn t think that the property would sell in trade or cash to anv- 

*52fi0 or«°™ P -r° n - and ,i n h “.i™tonent it would bring about 

with 1756 f.’tof’ p, y0U d f e - a buyer for it He familiar 

with '"^ earner Place and judging from the condition in which 

th M St I? ? f . tbe bm,flintr and material of which it is con- 
strueted would think it was worth $6,500. 

^ rvi Mr. James A. Connor was recalled bv the 

tw 11 P p n | t ' ff ’ W u ho that he never said to Mr. Brennan 

that the Cochran house was worth $3,500. 

** p° CHRAN was thereupon recalled by the plaintiff 

and testified that he was with Mr. Brennan when he went to call 
upon Mr. Mclxmnan He told Mr. McLennan what note he was 
negotiating with Mr. Brennan, and he told him who made the note 
how it was payable, and what it was secured on. He had a conversa¬ 
tion with Mr. Brennan regarding this note and said that was the 
only thing that hindered the deal as far as Mrs. Brennan w^s com 
cerned. She knew all about the note. The note was in the con¬ 
tract. and she wanted to be sure what the note was worth and what 

' h L' < ' OU < And that was the reason whv Mr. Brennan 

tried to negotiate it. AVitness said nothing to her about the nnte 
except what the note said. He did not say to her thaUhe note w^ 
a, '. Pasb ' Cannot recall the date upon which the note was 

^ or betore Wa He°d;A "T ® St a " d w as payable monthlv 

onor More. He did not run after Mr. Brennan to have him exe¬ 
cute this contract. On one occasion he went on 3rd Street where 
Mr. Brennan was working and did not find him there M^tof 
the tames that he saw Mr. Brennan in regard to this matter was at 
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his house of evenings or at his office, and they are really all the 
times he saw him either at his house or at his office. Mr. Brennan 
was at the house or at his office a great many times. He did not 
come at his solicitation. He simply came there to see about this 
deal. He came repeatedly. It is not true that he agreed to give 
$1,000 in cash difference in this trade, and when the contract was 
prepared he inserted this matter in reference to the note. The note 
was in the deal from the start, and he assured Mr. and Mrs. Brennan 
that he could not make the deal unless he took the note because 
he didn't have the money. 

62 Cross-examination: 

“I did not follow up the deal, Mr. Brennan followed me up, he 
was more anxious to make the deal thaf I was.” 

The foregoing is a correct abstract of all the testimony taken in 
the above entitled cause. Attorneys for both parties desiring cer¬ 
tain parts of the testimony of certain witnesses reduced to the exact 
words of the witnesses, and the Court approving thereof, the same 
is allowed this 26th dav of Mav, 1915. 

WALTER I. McCOY, Justice. 
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Telephones 
Office, Main 6584 
Residence, Col. 2888 

(General Form) “1 Get Results” 

Warren Cochran 
Real Estate Loans, and Insurance, 

902 F Street, N. W., 

Room 722 

Washington Loan and Trust Building 

$1.00 Washington, D. C., March 4th, 1914. 

[$ 200 . 00 ]* 

Received of Sue C - Cochra n,_ 

One 

a deposit of [Two hundred]* dollars, to be applied as part payment 
in the purchase of Lot-Square-with improvements 

thereon known as house No. 1756-Lanie r PI., N. W., Washington) 
D. C., on the following terms, viz: 

Price of r^porty Seven thou sand ($7 ,QoQ.) Dollars, subject to 

$3500 Bldg. Assn. 


[* Words and figures enclosed in brackets erased In copy.] 
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-dollars ($. 


-) cash at 


Terms. Equity in 1029-Lamont St. 

date of conveyance of which this deposit is a part. 

Purchaser to__ Assume a deed of trust f or $3500.00 Hno 
two years - f i • * . .6 

---with interest at—per cent, per annum, payable_ 

Balance of $-- to be paid in monthly instalments 


payable. 


with interest at 


per cent, per annum, 


The purchaser is required and agrees to make full settlement in 


accordance with the terms of the sale within i^Ldays from this date, 
or the deposit will be forfeited. 

Deferred payments secured by deeds of trust on the above prop¬ 
erty. F ^ 

Property sold free of incumbrance exce Pt as above stated. 

Title to be good record title or deposit refunded. 

Interest on trust, rents, insurance and taxes or assessments to tie 
adjusted to date of transfer, on both properties. 

Examination of title and conveyancing at the cost of pur¬ 
chasers 

^ This contract is made subject to approval of ow T ners. 

Sue O. Cochran further agrees to pay John Brennan , 
$700. and a $300 cash note payable $10. per month, [it is further 
agreed by Mr. Brennan to take up a $3500. trust on 1756 Lanier 

Pl.J* Parties of the first part and parties of the second part hereby 
do mutually agree to give possession on or before April 1st., weather 
permitting. 


MARIA BRENNAN 
JOHN BRENNAN 


WARREN COCHRAN , 

By--- 


Accepted bv. SUE c - COCHRAN p llTc f uul€r 
Address_ 


[* Words and figures enclosed in brackets erased in copy.] 
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65 Plaintiff's Exhibit No. 1 . 

Warren Cochran 
Real Estate Loans, and Insurance 
902 F Street, N. W. 

Room 722. 

Washington Loan and Trust Building. 

$1.00 Washington, D. C., March 4th, 1914. 

Received of Sue C. Cochran, a deposit of One dollars, to be applied 
as part payment in the purchase of Lot 354 Square 2580 with im¬ 
provements thereon known as house No. 1756—Lanier PI., N. W., 
Washington, I). C., on the following terms, viz: 

Price of property Seven thousand ($7,000). Dollars. 

Terms Equity in 1029—l.amont St. subject to $3500. Bldg. Assn. 
— dollars ($—) cash at date of conveyance of which this deposit is 
a part. 

Purchaser to Assume a deed of trust for $3500.00 due two years 
with interest at 6 per cent, per annum, payable —. 

Balance of $— to be paid in monthly instalments —, with in¬ 
terest at — per cent, per annum, payable —. 

The purchaser is required and agreed to make full settlement in 
accordance with the terms of the sale within 30 days from this date, 
or the deposit will be forfeited. 

Deferred payments secured by deeds of trust on the above prop¬ 
erty. 

Property sold free of incumbrance except as above stated. 

Title to be good record title or deposit refunded. 

Interest on trust, rents, insurance and taxes or assessments to be 
adjusted to date of transfer, on both properties. 

Examination of title and conveyancing at the cost of purchasers. 

This contract is made subject to approval of owners. 

Sue C. Cochran further agrees to pay John Brennen, $700. cash 
and a $300. note payable $10. per month, Parties of the first part 
and parties of the second part hereby do mutually agree to give 
possession on or before April 1st., weather permitting. 

66 -, Agents. 

By-. 

MARIA BRENNAN. 

JOHN BRENNAN. 

Accepted by 

SUE C. COCHRAN, Purchaser. 

Address, —. 










. 




JOHN BRENNAN ET AL. VS. SUE C. COCHRAN. 


41 


67 Plaintiff's Ekhibit No. 4. 

Otis W. Elzey and W. Janies Elzey, Both Unmarried 

to 

J. A. Connor, R. C. L. Moncure, Trustees. 

Deed of Tntst. 

Dated January 14, 1914 

Recorded among Land Records of Alexandria, Virginia, on Jan- 
uar> 16 , 1014, in Deed Book No. 141, page 177, to secure William 

at t le sum . of Three Hundred Dollars ($300) with interest 

at six (6) per centum per annum, evidenced by the note of the 

Don^mnf^ amoun J payable, on or before, at the rate of Ten 
Dollars ($10) per month to the order of the said William A Boss 

Property conveyed by said Deed of Trust being ten (10) acres 

of land, lying and being in Washington Magisterial District, of 
Alexandria County, State of Virginia. 

68 In the Supreme Court of the District of Columbia. 


Equity. No. 32570. 

Sue C. Cochran, Plaintiff, 

vs. 

John Brennan et al., Defendants. 


To Jas. P. Schick and Andrew Wilson, Attorneys for Plaintiff: 

, Y°u are hereby notified that on the 5th day of May, 1915, at ten 
o clock a. m., or as soon thereafter as counsel may be heard, I will 
submit to Mr. Justice McCoy a statement of the evidence in the 
above entitled cause, copy of which is annexed hereto, and ask him 
to approve, settle, sign and file the same in this cause. 

R. F. DOWNING, 

G. A. BERRY, 
Attorneys for Defendants . 


Service of a copy of the above mentioned statement of evidence 
acknowledged this 24th day of April, 1915. 

(Signed) ANDREW WILSON 

JAS. P. SCHICK, 

Attorneys for Plaintiff. 


[Endorsed:] Equity No. 32,570. Sue C. Cochran, Plaintiff, vs 
John Brennan et al., Defendants. Statement of Evidence R F* 
Downing, Attorney. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2845. John Brennan et al., appellants, vs. Sue C. Cochran. Court 
of Appeals, District of Columbia. Filed Jun- 28, 1915 Henrv W 
Hodges, clerk. 
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2!tt % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 


No. 2845. 


JOHN BRENNAN AND MARIA BRENNAN 

APPELLANTS, 

VS. 

SUE C. COCHRAN, APPELLEE. 


brief on behalf of appellants. 


Statement of Facts. 

John Brennan and Maria Brennan, his wife, are ap¬ 
pellants, and were, in January, 1914, and for a long 
time prior thereto, joint owners of premises 1756 Lanier ' 
Place, more accurately described in the bill of complaint 

«Q°= n rur h,Ch there Was and sti11 is a first deed of tr ust for 
$3,500, and a second trust for $300 (Rec., p. 13). John 

Brennan is a builder by trade and has been a carpenter 
since he was 16 years old, but he has not built a great 
many houses for two or three years; has no idea how many 
houses he has built all together; and he has done car¬ 
penter work for Mr. Sanner, a real estate man and 
builder, and has had charge of carpenter work on four or 
ve of his (Banner’s) apartment houses (Rec., p. 23). 

I he Brennans own no other property (Rec., p. 23) except 
the equity in 1756 Lanier Place of about $3,200 and have 
had but one other real estate transaction in all their 
hves the purchase of the Lanier Street house from 
Franklin T. Sanner five years ago being their latest ven- 









ture (Rec., p. 29), the other being on B Street. If the 
decree below is not reversed the transaction, the subject- 
matter of this suit, will unfortunately be their third. 

Warren Cochran, husband of the appellee, has been 
engaged in the real estate business for eighteen years, 
five years for himself and the balance of the time as 
salesman with various firms (Rec., p. 12). The appellee, 
his wife, owns 1029 Lamont Street, more fully described 
in the bill of complaint (Rec., p. 12), where she and her 
husband reside. According to Cochran in direct ex¬ 
amination, and his witness Connor, who was at that time 
in his office (Rec., p. 16), they went to see the Brennan 
house with a view to selling it, “as Cochran at that 
time had a client who was interested in property in that 
neighborhood” (Rec., Connor, p. 14). Cochran said 
(Rec., p. 13) that Brennan showed them through the 
house and said he would trade it, and after quite a while 
Connor suggested that Brennan and Cochran might 
agree on a trade for Cochran’s house. Cochran asked 
Brennan to “come up and see my house and see what kind 
of a deal we can make.” As to this interview Connor 
testified (Rec., p. 16) that they made an inspection of 
the house, made some suggestions as to the best way to 
dispose of it, got the price, amount of trust, etc., “then 
it came about, he was not just clear how, but Mr. Bren¬ 
nan said he w’ould sell or trade his house and Connor 
suggested to Cochran ‘why not trade your house for it.’ ” 
This interview was in the latter part of January (Rec., 
p. 16). Cochran then left the city for a while, and when 
he came back he testified (Rec., p. 12) that Brennan was 
in his office a great many times, and was satisfied to 
make the exchange for $1,200 difference in the equities 
(Rec., p. 12). After considering the matter he finally 
decided to offer him $1,000 difference between the two 
houses, if Brennan would take a second trust note he had 
at that time for $300 as part of the $1,000 difference. 
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sale, and having seen Stone & Fairfax’s sign outside. 
They examined the property carefully. In reply to 
Cochran, Brennan said he would sell for $7,250, where¬ 
upon Cochran said “you haven t got it papered or deco¬ 
rated, but if you will spend a little more money on this 
house, $100 or $120,1 can get you $7,500 for it. Coch¬ 
ran said he was a real estate dealer, and Brennan said 
he could not do anything at that time because Stone & 
Fairfax had the exclusive sale to which Cochran replied 
that would not cut any ice. (Cochran in his testimony 
denied making such statement. Mrs. Brennan testified 
[Rec., p. 27] that he would fix that up all right.) That 
was all that occurred at that interview. After that 
Cochran was after him night and day, three or four times 
a day; was chasing him around all the time where he was 
at work and everywhere, all of which Cochran in his 
testimony denies. Mrs. Brennan says (Rec., p. 28) 
he called for Mr. Brennan several times, and sometimes 
she told him he was not in w^hen he w^as in. He wanted 
to hurry the deal through, and when he called his first 
proposition was to give $1,000 cash and his house at 
$6,000, the Brennan house to go into the deal at $7,000. 
About four weeks after the first interview Cochran men¬ 
tioned for the first time the trading of his house for 
Brennan’s. He represented that his house was worth 
$6,000 and he would give Brennan $1,000 to boot. Bren¬ 
nan w r ent to see the Lamont Street house, and w r hen 
he got home he told his wife about it, and they went 
down to see it together. They did not see Cochran 
for he was out of the city, so they saw Mrs. Cochran. 
Mrs. Cochran could not tell anything about the price. 
About a w r eek or two afterwards Brennan visited the 
Cochran house again. He asked about colored people 
living across the street (Rec., p. 21), and Mrs. Cochran 
told him the houses had been condemned. Brennan 
thought they ought to be, they w r ere a lot of rotten shacks. 




Tliere were clothes hanging out of the front of the houses 
and backs too. These houses are still there at the 
time of trial. Mr. Cochran also told him later that the 
louses had been condemned, and Brennan says (Rec., p. 

tJ. 4 . “ no chance of their bein g condemned for years, 

(the evidence nowhere shows that the Brennans knew 

of any other colored people in the block, except those 
where Brennan saw clothes hanging out, although the fact 
is, as shown by the testimony, the entire neighborhood 
is infested with negroes.) Brennan had never been 
in the neighborhood of the Lament Street house prior 
to the time he went to look at it. On the morning of 
IS first call he went to the grocery store on the corner 
to get a better view of it (Rec., pp. 21, 24), but he 
made no inquiries about the neighborhood (Rec., p. 24) 
but the houses that were occupied by colored people were 
right across the street from, the Cochran house. He did not 
go back again until at night. Mrs. Brennan denied that 
she (Rec., p. 28) ever said to Mrs. Cochran that the 
Lanier Street house was too tony for her, and that she 
wanted to get away from that neighborhood. She al¬ 
ways liked the neighborhood and certainly did not want 
to give up her home there. Mrs. Brennan called at¬ 
tention to the “colored shanties” on the other side 
of the street,^and Mrs. Cochran assured Mrs. Brennan 
(Rec., p. 28) “they are condemned as they are below grade 
and were soon to be removed.” Mrs. Brennan did not 
know anything about the colored apartment in the rear 
The first time Mrs. Brennan called at the Lament Street 
house was in the nighttime (Rec., p, 29) and the second 
time in the day, and she did not notice anything in the 
neighborhood she did not like, except the colored people 
across the street in the shanties. She was looking par¬ 
ticularly at the house, and she signed the contract with¬ 
out making any further investigation about the neigh¬ 
borhood (Rec., p. 29). Mr. and Mrs. Cochran came 












do\Cn to see the Brennan house before the contract was 
signed. Cochran said (Rec., p. 15) there was nothing 
objectionable in the neighborhood as far as he knew. 
They had been living there about six years and they had 
not found anything particularly objectionable about it. 

Finally it appears that according to defendants Mr. 
Brennan was induced by Cochran to sign the contract 
dated March 4, 1914, and marked “ Defendants’ Ex¬ 
hibit No. 1.” This contract was on a printed form and it 
will be observed that the “$200” in figures at the very 
beginning of the form and the “two hundred” in the body 
of the printed form, being evidently the usual deposit 
required by Cochran in ordinary cases of sales, was 
stricken out and “$1” in figures and “one” in writing in 
the body of the contract inserted. At this point counsel 
for defendants wish to call the court’s attention to the 
fact that the ninth line from the bottom of “Defend¬ 
ants’ Exhibit No. 1” should read “$700 cash and a $300 
note payable $10 per month.” This is a typographical 
error in the record. “Defendants’ Exhibit No. 1” is as far 
as possible a facsimile of the original contract executed 
by defendants, while “Plaintiff’s Exhibit No. 1” is not 
similar in any respect to the original, for it omits erasures 
in the contract as executed and as offered in evidence. 
Particular attention is called to the fact that “Warren 
Cochran” signs as agent for defendants, while the plain¬ 
tiff signs as “purchaser.” Special attention is also called 
to the following clause “Sue C. Cochran further agrees to 
pay John Brennan $700 .cash and a $300 note payable 
$10 per month.” This contract was drawn by Cochran, 
and it appears no provision was made therein by Bren¬ 
nan’s agent, Cochran, for security for the $300 note. 

Mr. Cochran, in regard to the procurement of the 
contract of March 4, 1914, says (Rec., p. 12), Brennan 
having offered to make the deal for $1,200 to boot, he 
after considering the matter finally decided to offer him 
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*1,000 d^flfcrence between the two houses, if Brennan 
would take a second trust note he had at that time for 
$300 as part of the $1,000, and he went with him on one 
occasion when he tried to dispose of the $300 note 
Brennan owed McLennen $300 secured by second deed 
of trust on his house, and he asked Cochran to go with 
him to see McLennen who held the trust note and 
explain to him all about Cochran’s $300 note, with a view 
to inducing McLennen to take the Cochran tttnn 
note for the $300 note secured on the Brennan property 
but McLennen refused to cancel the Brennan indebted-’ 
ess in exchange for the Cochran note. And Cochran 
says (Rec, p. 13) that Brennan told him he also trieS 
to dispose of the Cochran note at Barber & R oss . (Mr 

that ; r i h Brennan b ,° th te8tify [ Rec - PP- 22, 23, 30]' 
that all this inquiry about the $300 note was made after 
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(Rec a n g L?f C °, hran drew U P the contract 
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Cochran says, Mr. Brennan signed it but “I was someth 

getting Mrs. Brennan to agree to it; she did not like the 

second trust note,” but she finally signed it. Brennan 

earned the contract around so long he wore it out an3 

Cochran had to draw another one. Brennan gave as his 

reason first one thing and then another why Mrs 

f'l ™“ ** T “ and ’” Cochran 

(R f ”, ; i 3) fi " a y 1 Went up t0 their home one night 
and told them ,f they wanted to sign the contract they 
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signed the next day.” (Mrs. Brennan says [Rec., p. 
30] that Cochran was present when she signed the 
contract.) The $300 note which was to be part of the 
$1 000 was made by two dentists and was paya e 
per month and has since been paid. Cochran says 
that right from the start (Rec., p. 13) he told them he 
could not make the deal unless they took the paper he 

held 

Warren Cochran (Rec., p. 37) said he went to call on 
Mr McLennen with Brennan. Told McLennen all 
about the note. He had a conversation with Brennan, 
and he said that was the only thing that hindered 1 c 
deal as far as Mrs. Brennan was concerned. She knew 
all about the note. The note was in the contract and she 
wanted to be sure what the note was worth and what 
thev could do with it, and that was the reason why 
Brennan tried to negotiate it. Witness said nothing to her 
about the note except what the note said, and did not say 
it was “as good as cash.” The note was paid sometime 
last summer (1914) being payable on or before. Did 
not run after Mr. Brennan to have him execute the 
contract. Most of the times he saw Mr. Brennan in re¬ 
gard to this matter was at his (Brennan’s) house or at his 
office. Brennan was at his house or his office a grea 
many times. Denies that he agreed to give $1,000 cash 
difference in the trade, and when the contract was pre¬ 
pared he inserted this matter in reference to the note. 
The foregoing is Cochran’s version of the procurement of 
Jhe execution of “ Defendant’s Exhibit No. 1 ”the con¬ 
tract of sale. It is admitted that on or about March 31, 
1914 Cochran, representing plaintiff, offered himse 
ready and willing to consummate the agreement of sale 
and made all necessary tender to that effect, but the 
defendants repudiated the contract and refused to comply 
with the terms thereof. 

Rossa F. Downing, one of the counsel for the de- 
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fendants, testified (Rec., p. 29) that Cochran came into 
his office, a number of times after Brennan had told 
Cochran that they had repudiated the contract, and on 
one occasion he (Cochran) said “that he had a good thing 
on the old man, and that he was going to make him come 
across with it.” Witness was not sure whether he said 
“I have a good thing on the old man” or “I have put a 

good thing over on the old man.” Cochran denied this 
interview (Rec., p. 15). 

As to the execution of the contract of sale, the Bren¬ 
nans testified in substance (Rec., pp. 21, 27) that about 
four weeks after the first interview, at which both de¬ 
fendants were present, Cochran said he had a house worth 
$6,000, and that he would give Brennan a thousand 
dollars to boot. Cochran (Rec,, p. 22) never said anything 
to them about a $300 note until the time when Brennan 
signed the contract. He said there was no trouble about 
the $300 note, it was as good as cash (Rec., p. 22 Mr 
Brennan, and p. 28 Mrs. Brennan). After having signed 
the contract Brennan took it to three or four places 
and no one would do anything with it (Rec., p. 22)’ 
Brennan signed it at once, but Cochran came around 
to get Mrs. Brennan to sign it half a dozen times, but she 
would not touch it and then he came around one night 
and had to force her almost to sign it, and this was after 
the contract was signed by Brennan (Cochran does not 
deny he was present when Mrs. Brennan signed, Rec., 
p. 13). After the contract was signed Cochran said they 
had better have something paid on it (Rec., p. 22) and as 
he (Cochran) had made it $1 he said he ought to pay 
Brennan the dollar and make it binding. Cochran 
says in his testimony that it was Brennan who insisted 
on the dollar being paid by Mrs. Cochran. Mrs. Brennan 
said (Rec., p. 28) in reference to the signing by her of the 
contract (having previously testified that she was present 
at the first interview with Cochran and Connor, and 
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substantially corroborating her husband’s testimony 
as to what happened at that conference) it was three or 
four weeks or a month after he first brought the contract 
to her that she signed it, and that her husband “just 
made me sign it.” The first information she had about 
the $300 note was when they were going to close the 
deal, when he (Cochran) brought the papers to them to 
have them signed, and the first time she knew of efforts 
made by her husband to dispose of the $300 note (Rec., 
p. 30) was in Mr. Downing’s office after the contract was 
signed, and as will appear from Mr. Downing’s testimony, 
after they had repudiated the contract, Mr. Brennan, 
Mr. Cochran and herself being present. She could not 
remember about any recital in the contract as to the 
note. The contract was signed by her in her dining room, 
and Mr. Cochran was present. On page 28 of the record, 
Mrs. Brennan said Cochran called “times in succession” to 
get the contract signed , and he had the contract with him 
several times before she signed it, and he said the note 
was as “good as cash.” And the question of the note 
was never mentioned until he came to close the deal. 

Immediately after the execution of the contract of sale 
by Mr. Brennan, and probably before it was signed by 
Mrs. Brennan, Cochran called on a Mrs. Catherine 
Pyne, 1342 A Street Southeast (Rec., pp. 25, 26), and 
told her he had made a trade with Mr. Brennan. She 
never knew Cochran and he never knew her. She asked 
him what his motive was in coming and he said he wanted 
to talk about the house and she testified “of course I was 
interested when he told me that the house had been 
sold,” and when Mrs. Pyne asked him if he had made a 
trade why he wanted to give the house up and he said he 
proposed to make a sale of the house as money was worth 
more in his business than the house would be. On a sub¬ 
sequent occasion he came back with Mrs. Brennan. Mrs. 
Brennan said in his presence that she had brought him 
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back to say who is the owner of the house, and Cochran 
denied what he said about being the owner of the house, 
and Mrs. Pyne turned to him and said, “but you know 
you told me ... Yes you did, I am not deaf and I 
understood every word you said,” and Cochran said 
“possibly I did not make myself clear. Sometimes real 
estate men will try to make a three-cornered deal.” Coch¬ 
ran said he was the owner of the house . . . and his 

sole object was to sell Mrs. Pyne this house. 

Mrs. Brennan in testifying on this point said in sub¬ 
stance (Rec., p. 28), she went with Mr. Cochran to Mrs. 
Pyne’s, Mrs. Brennan having been informed that Cochran 
had said he owned the Lanier Street house. Cochran 
denied being at Mrs. Pyne’s, and Mrs. Brennan said “you 
are scared to face Mrs. Pyne? Come with me,” and they 
went to Mrs. Pyne’s. When they got there Cochran 
said “Mrs. Pyne, you are mistaken. I didn’t say I 
had bought the house.” Mrs. Pyne said, “Oh, yes, you 
did. You told me you had bought the house; that it 
belonged to you, and it is no use for you to deny it.” And 
then Cochran said “you know tvhat real estate men will do 
to make a deal sometimes.” He said he wanted the 
money more than the property. As to this interview 
Cochran said (Rec., pp. 15, 20) that he called to see 
Mrs. Pyne “during the time he was trying to make the 
deal,” but does not know whether the contract was then 
signed or not. He denied in substance what Mrs. 
Pyne and Mrs. Brennan testified to. 

Further testimony on the part of the plaintiff was of¬ 
fered by the plaintiff, and Lottie Coleman (Rec., pp. 17, 
19), the latter a colored maid in the Cochran house, 
and James A. Crabbe (Rec., p. 35), to the effect that in 
the early part of February, about 8.30 or 9 a. m., Brennan 
called and the maid answered the door and showed 
him all through the house. After he had talked quite a 
while with the maid because he could not see Mrs. 
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Cochran he went across to the corner grocery; he stayed 
there quite a while and then Mrs. Cochran saw him 
go around another street, and then come back and ring 
her door bell, but as the bell was not answered he went 
away. He came back the same night with his wife, 
and Mrs. Cochran showed them all through the house, 
and told them she wanted them to look at it care¬ 
fully, and according to plaintiff and her maid they did 
look over the house very carefully. Brennan asked when 
she expected Mr. Cochran home and she replied in about 
a week or ten days, and Mr. Brennan said (Rec., p. 18) 
“you know I like Mr. Cochran very much. I have 
found him to be a very sensible man,” and Mrs. Cochran 
replied, “I will tell you further, you will find Mr. Cochran 
absolutely honest in all his dealings; he is a very con¬ 
scientious man,” and Mr. Brennan said “I know it.” 
(Brennan testified, p. 23 of record, that he had a great 
deal of confidence in Cochran, and he so told Mrs. Coch¬ 
ran, until he found out he was trying “to do” him.) Mr. 
and Mrs. Brennan said that the neighborhood of the 
Lanier Street house was too tony for them, and Mrs. 
Cochran replied, “that is exactly what we are after.” 
About a week or ten days afterwards Mrs. Brennan called 
again and made a second very careful inspection of the 
whole house. After that Mrs. Cochran went over to see 
the Brennan house which she liked very much. She 
had no conversation with Mr. and Mrs. Brennan as to the 
terms of the contract. She told Mrs. Brennan (Rec., 
p. 19) that there were colored people living across the 
street, that one of them was a physician, and that they were 
very nice families, and that in her opinion they were bet¬ 
ter than ordinary whites because they kept to them¬ 
selves. She preferred a good colored neighborhood to an 
ordinary white one. She told Mrs. Brennan that when 
she came out there to live there were a few colored houses 
that had been condemned, and were to be removed. She 





had been living there six years and those houses (referring 

to the houses below grade across the street) had been 

occupied by colored people all that time just as they are 
now. 

(Rec., p. 26) The witness Crabbe said that he kept a 
grocery at Eleventh and Lamont Streets, and that 
Brennan was in his store some time back. Crabbe 
told him there were a good many people in the neighbor¬ 
hood owned their own property and Brennan spoke 
about the colored people across the street and witness 
told that some of them owned their own property. 
Brennan walked down the street to Sherman Avenue 
and up the alley, and said “I am going to make that deal/’ 
The court will take judicial notice that the Cochran 

house is on Lamont Street between Sherman Avenue and 
Eleventh Street. 

A number of witnesses were introduced to show 
the market value of the two houses, those on the part 
of the defendants being confined practically to the Coch- 
lan house for reasons which will appear in the argument. 

1 he defendant’s witnesses testified substantially to the 
following effect. 

Edward S. York (Rec., p. 25). Real estate business 
thirty years; no change in value of property during past 
year but there certainly has been in the past three or 
four years. Ten hundred and twenty-nine Lamont 
Street worth $4,500. On page 30 of record Mr. York 
said that he was familiar with the Brennan property, 
has built houses in the same block, has sold a great deal of 
property on Lanier Place, and it is worth at least $7,500 

as it stands today. He assumes that the house is just in 
ordinary condition. 

Thomas W. Schaefer (Rec., p. 26). Real estate busi¬ 
ness for nine years with Thos. J. Fisher & Company, and 
is familiar with 1029 Lamont Street, and on March 4 
1914, it was worth 14,000 cash sale. The neighborhood 



is practically all colored . All of the new houses across 
the street are occupied by colored people and there are some 
old frames below grade and they are occupied by colored 
people . 

Thornton Carusi (Rec., p. 26). Real estate, since 1893 
knows the values on Lamont Street, and 1029 Lamont 
Street was worth, on March 4, 1914, $4,000 to $4,500. 
The property is good but the surroundings are bad. If one 
of the houses becomes vacant it will be tenanted by 
negroes afterwards . It w r ould make a difference of $800 
or $1,000 in value if he lived there and w'anted to get 
away, he would take almost anything he could get for it. 
The two houses are very similar except one is two stories 
and the other three; one is a new house (the Brennan 
house), and the other put up some years ago; one is in a 
poor neighborhood and the other is in a much better 
neighborhood. He testified that $7,000 is the value of 
the Lanier Street house and $4,000 to $4,500, that of the 
Lamont Street house, consequently he was laboring under 
some misapprehension when he said on cross-examina¬ 
tion that $1,000 would be a fair difference in the values 
of these two pieces of property. 

Edward Willis (Rec., p. 30) has had experience in buy¬ 
ing and selling real estate in the District of Columbia, 
and sold 1019 Lamont Street for $4,050 last April (1914), 
which he purchased in December, 1910. The only 
difference between 1029 and 1019 Lamont Street is the 
bay windows, some run up three stories and some two. 
The Willis house has a bay window clear up to the top. 
Those houses were all built at the same time; they are old 
houses. When he first purchased the property it was rent¬ 
ing for $40 a month, then it went to $35. On cross- 
examination he said he absolutely was not obliged to 
make a sacrifice of the house on account of his financial 
difficulties. The house was vacant for six months before 
he sold it. There was about $10 worth of plumbing 
taken out which he was to make good when he sold it. 







Paul H. Moreland (Rec., pp. 31, 32), four or five years 
with Stone & Fairfax as salesman, knows the Lamont 
Street property, and 1029 was worth one year ago 
$4,000; probably $4,250 or $4,500. No change in past 
year. On Sherman Avenue , and in there , colored people 
have been coining in for some little time , and the section has 
changed quite a good deal from what it was several years ago. 
Did not know there was a colored apartment house 
which backs up pretty near to this property. As a rule 
witness said, “when we make a trade, we put both on 
cash values so as to put each party on an equal footing.” 

Charles H. Jerman (Rec., p. 32) said he has been in the 
leal estate business for twelve years; he is familiar with 
the Lamont Street property, and on March 4,1914, it was 
worth $4,000, and he does not base his conclusion on the 
existence or non-existence of the negro apartment house 

in the rear. He has sold a number of houses in the next 
square. 

lhe following colloquy took place between the court 
and the witness : 

lhe Court. In figuring the values of properties 
in the District how much attention is paid 
to the net rental receipts in reaching your esti¬ 
mates of value? 

A. There is a great deal of attention paid to 
that. We base our judgment to a great extent 
upon that. 

The Court. Is it true or not that the average 
colored person pays a higher rent than white 
people? 

A. They do in some cases, but I would not say 
that was so in the larger houses. In a moderate 
priced house they often do, say from $17 to $20 
rental . . . houses that rent for that sum, 

you probably would not get that much from a 
white person, but when you get up above that 
price, say from $30 to $35, you would probably 
not be able to get more than that from a colored 
person. 
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Q. How much is the rental value of the Lamont 
Street house? 

A. I am not very positive about that but I 
would say the house would rent for from $32.50 
to $35. 

Q. $410 a year? 

A. Yes. 

The Court. That would be a gross rental of 
10% on the valuation you put upon this property; 
is that right? 

A. That is about what it would figure out. 

The plaintiff produced the following evidence relative 
to values of the respective properties. 

James A. Connor (Rec., p. 34) said he had been 
in the real estate business about two years and guesses he 
is fairly well acquainted with the values of property 
on Lamont Street, and a year ago, the Cochran house 
was worth $5,000 or $5,500, something like that. Says 
the Lanier Street house was worth one year ago $0,500 
or $0,750. On cross-examination he testified that on the 
occasion of the first visit of Cochran to the Brennan 
house (see his testimony, p. 10 of record) he told Brennan 
that he thought his property would bring $7,250 if he 
would put some paper on the house and fix it up. 

Chas. E. Wire (Rec., p. 34), said that he had been 
engaged in the real estate business for twelve years, and is 
familiar with real estate values in the District of Co¬ 
lumbia; that he has been through the Cochran house, and 
if sold to colored people would probably bring $5 } 250 or 
$5j500, what he considers its value. Is familiar with the 
Brennan house and it is not worth over $0,500. 

Frank P. Reeside (Rec., p. 35) said that he is Secre¬ 
tary of the Equitable Co-operative Building Association, 
and is on the appraisal committee of the association, 
and in April, 1912, he valued 1029 Lamont Street at 
$5,300 on which he made a loan of $4,000. Two or three 








. years ago he valued the Brennan property at $6,000 

and made a loan on it, but that was before he built the 
garage on the lot. 

Roland C. Booth (Rec., p. 36) said he had been in the 
real estate business for twenty-one years, and that he 
was familiar with the values of property at Eleventh 
and Lamont Street and on Lanier Place, and that the 
former was worth $5,500 and the latter $6,500. Knows 
of the sale of the Willis house for $4,000 and of two others 
or $5,250 and $5,000. These were not as good as the 
Cochran house, and had no garage. The Cochran garage 
is a frame one. Willis put his house in his hands for 
sale and said he would take anything he could for it; 
his house was in very bad condition so it had practically 
no market value, and he offered the property for $200 
above the trust, and said he was in a position where he 
would have to take anything he could get. That house 
rented for $35 per month. 

A. S. Gardiner (Rec., p. 36) said that he had been in the 
real estate business five years for himself and five years 
previously as salesman, and is familiar with the values 
of the respective properties in question, the Lamont 
Street house one year ago being worth $5,500, and the 
Lanier Place house $6,000 or $6,250. 

Wm. J. Moran (Rec., p. 36) said that he was in the 
real estate business with Cochran, and had been in his 
employ about one year, and Mr. Brennan was in their 
office three or four times and seemed to be anxious 
to make a trade with Cochran. He tried to make a deal 
with him for a house on You Street, but Brennan said he 
liked the Lamont Street house better, and he liked it 
better than any other house in the Lamont Street row. 
Has been in the real estate business about five years, 
having previously been in the clothing business, and 
under the circumstances as they are now does not think the 
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Cochran house would sell in trade or cash to anyone but a 
colored person, and in his judgment it would bring about 
$5,250 or $5,500, if you could get a buyer for it. Says 
the Brennan house is worth about $6,500. 

9 r 

Assignment of Error. 

The error in this case consists simply that, under all the 
circumstances as portrayed by the evidence, the court 
erred in passing a final decree for specific performance. 


ARGUMENT, 

I. 

Burden of Proof. 

The burden of proof is upon the plaintiff to prove 
her case beyond a reasonable doubt. This is the well 
recognized law of specific performance, and is aptly ex¬ 
pressed in the case of Leicester Piano Company vs. Front- 
Roval & Riverton Improvement Co. (55 Fed., 190). 
At page 203, the court says: 

“When a defendant in a case like this makes 
allegations of fraud in his answer as a defence, he is 
not required to prove the fraud as conclusively as a 
party who seeks affirmative relief on such grounds. 
The burden of proof in such a case is upon 
the plaintiff to show that the contract which he 
seeks to have enforced specifically is reason¬ 
able, fair, equitable, and free from any taint of 
fraud. If the evidence on the part of the de¬ 
fendant shows suspicious facts and circumstances 
sufficient to cast a taint of fraud on the transac¬ 
tion, and creates in the mind of the court a rea¬ 
sonable doubt as to the fairness and justice of the 
contract, or the honesty and truth of the negotia¬ 
tions that led to its execution, the court can 
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bility of the “as good as cash’ 1 note, as to the character 
bf the neighborhood and as to the value of the Cochran 
property. On these points the only dispute in the 
evidence is on the S300 note, and there it is the de¬ 
fendants against Cochran, but Cochran prevails. There 
is no dispute that when defendants inquired about the 
colored people across the street in the shanties they were 
falsely informed that these houses had been condemned, 
but not a word as to negroes all around them; and there 
is no dispute that the Lamont Street property is worth 
not more than $5,500 if a negro purchaser can be had, 
although plaintiff through her husband agreed that it 
was worth $6,000. All this the court found in favor of 
plaintiff. Roland C. Booth, plaintiff’s witness, says that 
sales as low as $5,000 have been made in that block. 
These houses were all built at the same time and arc 
practically similar in construction. 

In a case of specific performance the appellate court is 
under no obligation to accept the findings of fact of the 
court below, for— 

“as specific performance is not a matter of abso¬ 
lute right in either party, an appellate court 
has not only the power to decide all questions 
of law and fact presented by the record, but also 
whether the court below acted wisely and justly 
under the peculiar circumstances of the case in 
exercising the extraordinary and discretionary 
jurisdiction of granting or refusing the specific 
performance of a contract.” 

Leicester Piano Co. vs . Front Ro\ 
ton Imp. Co., supra. 

II. 

Specific Performance Is a Matter of Discretion in the 
Court and Not of Right to the Plaintiff. 

In the case of Willard vs. Tayloe, 8 W all., 557 (19 L. 

Ed., 501), the court said: 

“This form of relief is not a matter of absolute 
right to either party; it is a matter resting in the 
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arose upon contracts in which there existed 
some inequality or unfairness in the terms, by 
reason of which injustice would have followed a 
specific performance. But the same discretion is 
exercised where the contract is fair in its terms if 
its enforcement from subsequent events, or even 
irom collateral circumstances would work hard¬ 
ship or injustice to either of the parties ” 


In the case at bar it mus be remembered that the 
equity which the Brennans have in the Lanier Street 
property is the savings of a lifetime. A carpenter since he 
was sixteen, and a builder, and now an old man, for Coch¬ 
ran said (Rec., p. 29) “he had a good thing on the old 
man The court can very well imagine what chance 
this builder who in his old age has amassed the enormous 
fortune of S3,200, represented by an equity in his home, 
had with a typical Washington real estate broker who 
had forced himself upon the defendants and persuaded 
them to discharge Stone & Fairfax, and substitute 
himself as their adviser in a deal in which he was per¬ 
sonally and adversely interested. Not one single 
witness testified that the Lamont Street house was worth 
$6,000, and assuming, for the present, that the price 
which Cochran himself put upon the Lanier Street house 
$7,000 for himself and $7,250 to any other purchaser’ 
Brennan stands to lose from $500 and up upon the deal’ 






some of the estimates of plaintiff’s witnesses being as low 
as $5,000 for the Cochran house. This means an over¬ 
whelming disaster to any “old man” who had only a 
few thousand dollars in the world to the good. Whereas 
Cochran, or his wife, loses not a nickel by remaining 
where they are, and if they are damaged by the repudia¬ 
tion of the contract they have a complete and adequate 
remedy at law. Hence it will be an untold hardship for 
the defendants to lose from $500 and up, besides being 
relegated to a negro settlement, that the real estate 
agent who “put it over” on them, and his wife may get 
into a “tonier” neighborhood. Such inadequacy of price 
would be trifling in most cases, but under the circum¬ 
stances here it is shocking, and an overbearing hardship 
to defendants if sustained. 

III. 

Cochran Was Agent for the Defendants, and Any 
Wrong on His Part Is Imputable to His Wife, the 
Complainant. 

That the relation of principal and agent was established 
between Cochran and the defendants, and continued 
throughout the whole transaction, a cursory review of the 
testimony establishes beyond peradventure of a doubt, 
and being concededly Mrs. Cochran’s agent she is bound 
by all his acts and their legal consequences. In fact we 
do not understand, at least as far as the argument below 
was concerned, that it is disputed that the relationship 
was established at the inception of their dealings, but it 
was contended by counsel and so erroneously held by the 
court below, that because the Brennans knew they were 
dealing with Cochran, their agent, the doctrine of caveat 
emptor applied, and further negotiations by Brennan 
with Cochran was at his own risk. The court applied 
this doctrine in all its strictness and rigor, but this is not 
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the law. First, let us examine the testimony as to the 
agency. Defendants had their house for sale with Stone 
& Fairfax, whose sign was on the outside. Cochran 
learning from a friend that the Lanier Street house was 
/or sale (Rec., p. 14), with one Connor went to see the 
Brennan property one evening with a view to selling it for 
Brennan (Rec., p. 12). When he got inside the house he 
asked Mr. Brennan if the house was for sale and what he • 
wanted for it, and “I remember asking him about the 
commission for the sale.’’ They were shown through 
the house by the defendants. As might be expected 
comment was made on the condition of the property, the 
result being that Cochran offered to list the house for sale 
at $7,250, although, according to the Brennans, Cochran 
and Connor told them they could get $7,500 for it i' “it 
was fixed up. In the course of the conversation, ac¬ 
cording to Cochran and Connor, something was said 
about trading Cochran’s house for Brennan’s house. The 
defendants positively deny this and say mention of the 
Cochran-Brennan trade was not made until long after 
the first interview. But this is not very important 
at this time, for whatever the fact may be that trade 
was not at that time seriously contemplated, for Cochran 
himself testified (Rec., p. 14) “the whole conversation 
was for selling the house , there was nothing else to talk 
about” and Brennan told him “he wanted to get $7,250 
for it,” and Cochran testified, “I told him I would try to 
sell it for him,” and subsequently he “took a party up 
there,” and he offered it to her at $7,250. Cochran 
was to receive the customary commission of 3 per cent. 
Consequently it must be evident that the Lamont Street 
trade was not seriously considered until after this. Now, 
then, could anything be more completely established by 
human testimony than that Cochran became, through 
his own seeking, without any request from the de¬ 
fendants, their confidential friend a*nd adviser as to every- 
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thing that transpired thereafter in the course of this un¬ 
fortunate deal he, himself, subscribing the contract 
as agent of the Brennans. Cochran, a professional real 
estate broker, with all that word implies, actually 
foisted himself upon these humble people, who were 
not seeking him, and probably would never have met 
him but for his “butting in,” and ousting Stone & 
Fairfax. It was a mistake to call him a professional 
real estate broker, because he was decidedly unprofes¬ 
sional in this case, and did what a really reputable busi¬ 
ness man would never have done, for according to the 
Brennans he was told (Rec., pp. 21, 22, 23) at the first 
interview that Stone & Fairfax had the exclusive sale of 
this property. This he denies, but admits (Rec., p. 
14) that he subsequently ascertained that Stone & 
Fairfax had the exclusive sale of this property, so he 
drew a notice to Stone & Fairfax terminating their right 
of exclusive sale, thus eliminating the probability of de¬ 
fendants getting advice from a disinterested source. 
Whatever his motive, good or bad, he removed Brennan’s 
chosen adviser, and substituted himself as their agent, 
signing the contract of March 4th, as agent for de¬ 
fendants, and while the relationship thus established 
subsisted, undertook to deal directly with his clients in a 
matter in which he, the agent, was adversely and deeply 
interested. What does the law say his duty was under 
those circumstances? 

In the case of Rawlings vs. Collins, 36 App. D. C., 72, 
this court said: 

“It is contended that this instrument, executed 
under the conditions above stated, is not such a 
contract as a court of equity will specifically en¬ 
force. It is unnecessary to enter into an extensive 
discussion of the duty of an agent to his principal 
under circumstances such as are presented in 
this case. As this court said in Mannix vs. Hil¬ 
dreth, 2 App. D. C., 259, ‘an agent’s duty is to 
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obtain the best price that he can for his principal 
and scrupulously to avoid placing himself in a 
situation which may conflict with his duty. And 
any attempt to occupy the relation of agent to two 
persons whose interests conflict, whether with or 
without notice to them, is to be condemned as con¬ 
trary to good morals and the principles of equity.’ ” 

This case was strongly urged on the court below 
but was brushed aside with the remark that Brennan 
knew that he was dealing with Cochran, whereas Collins 
did not know that Rawlings, the vice-president of the 
agent company was himself the purchaser. If this is true 
why did your honors use the language “whether with or 
without notice to them." We fail to see the relevancy of the 
position which opposing - counsel took, and with which 
the learned justice below agreed, that because he knew 
Cochran, his agent, was dealing with him in a matter 
in which he had a deep personal interest antagonistic 
to defendants, he proceeded at his own risk, just as if he 
and Cochran were total strangers and the confidential 
relation did not exist. But we think the law was intended 
to protect just such improvident men as Brennan against 
the wiles of such men as Cochran, who, having gained 
Brennan’s confidence by entering his employment as 
agent, then pulls off a deal highly beneficial to the 
agent and to say the least not advantageous to the 
client, who is now his victim. The court will not forget 
that it was testified in this case by Mrs. Cochran (Rec. 
p. 18) that Brennan expressed himself in regard to 
Cochran in a manner that showed he had trusted 
implicitly in him, and Mrs. Cochran assured him that 
her husband would do the right thing by Brennan 
Mr. Brennan also testified (Rec., p. 23) that he had a 
great deal of confidence in Cochran, yet neither Mr. or 
Mrs. Cochran ever told the Brennans that the ultimate 
condition of the Lamont Street property would be that it 
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was fast becoming a negro settlement; that there were 
not only negroes across the street but negroes on the 
same side of the street with the Cochran row, and a 
negro apartment house in the rear, and that the prob- 
bility of making future sales or rentals to other than 
negroes was practically nil. (See the testimony of Schae¬ 
fer, p. 26; Jerman, p. 32; Wire, pp. 34, 35; Moran pp. 
36, 37, and Booth, p. 36, the last three being experts 
for the complainant.) What did Cochran say when de¬ 
fendants called attention to the negro houses below 
grade on the other side of the street? At page 28 of 
the record Mrs. Brennan said, “referring to the colored 
shanties on the other side of the street, she said she saw 
a colored woman shaking a rug out the door and she said 
to Mrs. Cochran ‘do you have colored people across the 
street?’ Mrs. Cochran said ‘yes, but the houses were 
condemned as they were below grade, and were soon to be 
removed .’ ” Note the fact that upon being touched 
upon the negro question she referred only to the houses 
below grade, but they are still there. Mrs. Brennan also 
said in her testimony she knew nothing about there being 
a colored apartment house in the rear. Brennan’s 
testimony (Rec., p. 21) was that when he called Mrs. 
Cochran’s attention to colored people on the other 
side of the street she said the houses had been con¬ 
demned, and Cochran told him the same thing. These 
houses are still there and “there is no chance of their 
ever being condemned for several years.” Mrs. Cochran 
says (Rec., p. 19) “on one occasion when Mrs. Brennan 
called she told her there were colored people living across 
the street , that one of them was a physician, and they 
were very nice families, and that in her opinion they 
were better than ordinary whites because they kept to 
themselves . . .When she came out there to live there 

were a few colored houses that had been condemned and 
were to be removed .” Again it must be noted that she 
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. referred to the colored people across the street, and 

the Brennans only knew,*as the evidence shows, of 
colored people across the street in the houses she said 
had been condemned. Cochran said (Rec., p. 15) “there 
was nothing objectionable in the neighborhood of the 
Lamont Street house as far as he knew. They have been 
liv ing there six years and they have not found anything 
objectionable about it.” Whether that was an evasion or 
a deliberate falsehood is not material. The truth is, 
when both of these people’s attention was called to 
colored people in the neighborhood as has been pointed 
out above, they never mentioned anything about 
colored people occupying the entire street opposite; that 
^ they had also moved in on the same side as the Cochran 

house; that there were colored people in the rear, that the 
neighborhood had for years past been becoming negro; 
that there was little probability of renting or selling on 
that block to other than colored people, and that on 
tlmt account the value of property in that row had ma¬ 
terially decreased during the past three or four years, all 
of which is abundantly established by the testimony 
of the experts on both sides. Was this by accident or 
design? Cochran was Brennan’s confidante and friend, 
and as such should have no secret from him. Does 
any one believe that when Cochran said he saw nothing 
objectionable in the neighborhood he told the whole 
truth. Whether this is or is not an unjust discrimina¬ 
tion against the colored people is not the question here. 

1 he condition exists that the advent of colored people in a 
low kills the block as far as white people are concerned 
for dwelling purposes, and the Brennans wanted this 
house for a home. Cochran has been in the real estate 
business for eighteen years, and to accept what he says 
on this point as true is beyond credibility. This was, in 
our opinion, a deliberate, premeditated fraud and 
deceit on his part, and that of his wife, who was anx ious 
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to get into a “tonier” neighborhood, and the court 
will take judicial notice of the fact that Lanier Street, 
extending from Adams Mill Road and the Capitol Trac¬ 
tion car line to Ontario Road, is one of the most desirable 
locations in Washington. The answer of the court below, 
and counsel for the complainant, on this point was in sub¬ 
stance that the doctrine of caveat emptor applied 
just the same as if Brennan and Cochran were perfect 
strangers to each other instead of principal and agent. 
The only proof that the Brennans knew of these conditions 
is that they visited 1029 Lamont Street twice, once in the 
daytime and once in the nighttime, although Mrs. 
Cochran says she saw him in the neighborhood several 
times, and Crabbe (Rec., p. 35) says he walked down 
Lamont Street, which was the occasion of his first visit 
when he encountered the Cochran maid, and up an alley, 
and that he was in his store twice or maybe three times 
the same day. But this does not prove that he realized 
the actual conditions, whereas the only time the evi¬ 
dence proves they noticed colored people in the block, 
they were lulled into repose on that point by those whose 
bounden duty it was to disclose everything candidly, 
frankly and without reservation, which would be 
to defendants’ advantage or disadvantage, just as if they 
were absolutely disinterested as we will see. But further 
they could.by no reasonable probability have known 
that this property, presumably on account of these very 
conditious, had steadily decreased in price and that future 
sales to white people were not to be expected. It took 
the experts in Cochran’s own business to tell us this 
piece of news, which Cochran sedulously concealed 
from his principal or victim as you wish. This deception, 
or, if you will, lack of candor, was sufficient to have de¬ 
feated a bill for specific performance, to say nothing of 
the other misrepresentations, to wit, the S300 note which 
was as good as cash, and the equally as important er- 







roneous statements as to the value of the Lamont Street 
house. It can not be argued that Brennan knew or 
should have known these facts. It was Cochran’s duty 
as Brennan’s agent to have informed him, and his failure 
to do so, especially when inquired into, was a breach of 
trust on his part, and therefore fraud. 

Bearing these facts and arguments in mind let us now 
see what the United States Supreme Court, and other 
courts, have said relative to the duty of agents to their 
principals when the former assumes to deal directly or 
indirectly with the latter in regard to the subject-matter 
of the confidential relation in such a manner as to make 
the interest of the agent antagonistic to that of the 
principal. 

In the case of Mannix vs. Hildreth, 2 App. D. C., 259, 
a bill for specific performance was filed by Mannix 
relative to certain real estate belonging to Mrs. Hildreth. 
It was claimed on the part of Mannix that Pitney and 
Bradford had made a binding contract as her agents for 
the sale of the property to Stevens, with whom Mannix 
was interested. Stevens,' or Mannix, the purchaser, was 
also procured by Pitney and Bradford. The court 
said on page 272: 

“An agent’s duty is to obtain the best price that 
he can for his principal, and scrupulously to avoid 
placing himself in a situation which may conflict 
with this duty. And any attempt to occupy the 
relation of agent to two persons whose interests 
conflict, whether with or without notice to them, is 
to be condemned as contrary to good morals 
and the principles of equity.” And again on p. 
275 the court said: “In the exercise of a sound 
discretion, courts of equity will always decree 
specific performance in plain cases of contract, but 
have no right to refuse it arbitrarily or capri¬ 
ciously; but they will never do so when, independ¬ 
ent of the contract, circumstances are developed 
which would render it unjust, or tend in the slightest 
degree to encourage deception.” 
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In Michoud vs. Girod, 4 How., 504 (11 L. Ed., 1076), 
after an elaborate discussion of the law as to purchases 
made by trustees, and agents, and all persons qui 
negotia aliena gerunt, at p. 1100 (L. Ed.), the court 
says: 

“We scarcely need add, that a purchase by a 
trustee of his cestui que trust, sui juris, provided 
it is deliberately agreed or understood between 
them that the relation shall be considered as 
dissolved, 'and there is a clear contract, ascer¬ 
tained to be such, after a jealous and scrupulous 
examination of all the circumstances, and it is 
clear that the cestui que trust intended that the 
trustee should buy, and there is no fraud, no con¬ 
cealment, and no advantage taken by the 
trustee of information acquired by him as trus¬ 
tee,’ will be sustained in a court of equity. But 
it is difficult to make out such a case, where 
the exception is taken, especially where there is any 
inadequacy of price, or any inequality in the bar¬ 
gain. . . . And therefore, if a trustee, though 

strictly honest, should buy for himself an estate, 
from his cestui que trust, and then should sell it 
for more, according to the rules of a court of 
equity, from general policy, and not from any 
peculiar imputation of fraud, he would be held 
still to remain a trustee to all intents and purposes 
and not be permitted to sell to or for himself. 

• • • 

“The rule as expressed embraces every relation 
in which there may arise a conflict between the 
duty which the vendor or purchaser owes to the 
person with whom he is dealing, or on whose 
account he is acting, and his own individual 
interest.” 

In a case in Florida (Saunders vs. Richard, 35 Fla., 31, 
48) were the consideration was “adequate and sufficient,” 
and the transaction was with the full knowledge and 
consent of all parties who were sui juris, a conveyance 
to the trustee was set aside as to all persons except 
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such as had bought from him without notice, etc. The 
court said: 

“As a general rule a court of equity will avoid 
the contract altogether without proof of fraud, 
and wdl never sustain it except where the party 
holding the position of trust and confidence 
clearly proves the entire fairness of the transac¬ 
tion and that it was advantageous to the cestui 
que trust.” 


The following from 2 Pomeroy’s Eq. Jur. (3rd Ed.), 
sec. 959, subject principal and agent, states the law 
on this point fully and concisely: 

"Equity regards and treats this relation in the 
same general manner, and with nearly the same 
strictness as that of trustee and beneficiary. The 
underlying thought is, that an agent should 
not unite his personal and representative charac¬ 
ters in the same transaction; and equity will not 
permit him to be exposed to the temptation, or 
brought into a situation where his own personal 
interests conflict with the interests of his principal 
and with the duties which he owes to his principal. 
In dealings without the intervention of his 
principal, if an agent for the purpose of selling 
property of the principal purchases it himself, or 
an agent for the purpose of buying property for the 
principal buys it from himself, either directly 
or through the instrumentality of a third person 
the sale or purchase is voidable; it will always 
be set aside at the option of the principal; the 
amount of consideration, the absence of undue 
advantage, and other similar leatures are wholly 
immaterial; nothing will defeat the principal’s 
right of remedy except his own confirmation after 
full knowledge of all the facts. Passing to deal¬ 
ings connected with the principal’s intervention 
in any contract of purchase or sale with the' 
principal, or other transaction by which the 
agent obtains a benefit, a presumption arises 
a ^-444i validityValthough this presumption is 
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undoubtedly not so weighty and strong as in the 
case of a trustee. The mere fact that a reasonable 
consideration is paid, and that no undue advantage 
is taken, is not of itself sufficient. Any unfairness, 
any underhanded dealing, any use of knowledge not 
communicated to the principal, any lack of the 
perfect good faith which equity requires, renders 
the transaction voidable so that it will be set 
aside at the option of the principal. If on the 
other hand the agent imparted all his knowledge 
concerning the matter and advised his principal 
with candor and disinterestedness, as though 
he himself were a stranger to the bargain and 
paid a fair price, and the principal on his side 
acted with full knowledge of the subject-matter 
of the transaction and of the person with whom he 
was dealing, and gave a full and free consent, 
—if all these are affirmatively proved the 
presumption is overcome and the transaction is 
valid.” 


The case of Brooks vs. Martin, 2 Wall., 84, was a bill to 

set aside a contract for sale which Martin had made to 

Brooks of the former’s interest in a partnership business. 

At page 84 (17 L. Ed., 736) the court says: 

“Speaking of a purchase by a trustee from his 
cestui que trust, Lord Chancellor Eldon says, in 
the case of Coles vs. Trecothick (9 Ves., 234), 
that though permitted, it is a transaction of great 
delicacy, and which the court will watch with 
the utmost diligence; so much, that it is very 
hazardous for a trustee to engage in such a 
transaction. ‘A trustee may buy from the cestui 
que trust, provided there is a distinct and clear 
contract, ascertained to be such after a jealous 
and scrupulous examination of all the circum¬ 
stances; provided the cestui que trust intended the 
trustee should buy and there is no fraud, no con¬ 
cealment, no advantage taken, by the trustee, of 
information acquired by him in the character of 
trustee. I admit/ he says, ‘it is a difficult case 
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to make out, wherever it is contended, that the 
exception prevails.’ This has long been regarded 
as a leading case, and the above remarks have been 

?hint n 1 by ? ther c ,? ur 1 t ? with approbation. We 
hink them fully applicable to a purchase, by an 

agent from h!s principal, of the property com- 
mitted to his agency. 

“We lay down, then, as applicable to the case 
efore us, and to all others of like character, that 
in order to sustain such a sale, it must be made to 
appear, first, that the price paid approximates 
reasonably near to a fair and adequate considera¬ 
tion for the thing purchased; and, second, that all 
the information in possession of the purchaser 
which was necessary to enable the seller to form a 
sound judgment of the value of what he sold 

to the latter 3 ” been communicated b y the former 


See, also, Andrew vs. Whitver, 90 N W 
(Mich.), 924. 


, When a professional land agent acts as agent 
for both the seller and the buyer, and that is 
known to them, the law exacts the most perfect 
good faith, honesty, and fairness on his part, and 
will not adjudge the specific performance of a 
contract thus made unless it has been entered into 
with perfect fairness and without misapprehension 
or misrepresentation.” 


In 36 Cyc., 619, and cases cited in note 96, the law is 
held to be— 

“contracts between trustee and beneficiary, guard- 
ian and ward, husband and wife, or other persons 
in confidential relations, must be marked by the 

enfbrced g ”° d falth ° r tbey wil1 not be specifically 


See also: 

Byrne vs. Jones, 159 Fed., 323. 
Tree vs. Comstock, 121 Fed., 623. 
McKinley vs. Williams, 74 Fed., 95. 








At page 102 of the last case cited the court said: 

“No agent who conceals or fails to disclose the 
material facts and circumstances relative to the 
subject-matter of his agency that are known to 
him and unknown to his principal, can make a 
binding contract with his principal as to that 
subject-matter to his own advantage. That 
uberrima fides ‘which the relation of principal and 
agent demands forbids such contracts and strips 
the agent of every benefit which he obtains by such 
a betrayal of his trust.’ ” 

A few words at this point in discussion ot the values of 
the respective properties would, in counsel’s opinion, be 
serviceable. According to plaintiff’s own testimony the 
estimates on the Lamont street house are, Connor, 
So,500; Wire, So,500 to a colored person, less to a white 
man; Booth, $5,500; Gardiner, $ 5 , 000 , and Moran, 
$5,250 to $5,500, and only a colored person likely to give 
that price. In the foregoing estimates we have omitted 
that of Mr. R eside of the appraisal committee of the 
Equitable Building Association, because his estimates as 
to both properties were made several years ago and were 
for the purpose of loan only. He was only interested in 
making sure that there was sufficient margin for his 
loan, and the actual selling price was nothing to him. The 
estimates on behalf of the defendants as to the Lamont 
Street house are, York, $4,500; Schaefer, $4,000; Carusi, 
$4,000 to $4,500; Moreland, $4,000 to $4,500; Jerman, 
$ 4 ^ 000 , which is about 10 per cent on the rental value, 
$39 50’ to $ 35 , and the usually expected gross return on 
real property; and Wilis, $4,000. Even with the well- 
known facilities with which expert testimony can be had 
on any subject Cochran, eighteen years in the real estate 
business, was unable to get one of his business friends or 
companions to say his house was worth $ 6 , 000 , the price 
at which he wants to palm it off on the defendants, and 
even at the figures given a sale is contingent on getting 
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a negro purchaser. Realizing their predicament it was 
necessary, to even matters up, to beat down the price 
of Brennan's house, so he brings testimony to the effect 
that the Lanier Street property is worth less than he 
solemnly agreed it was worth. Can he now come into 
a court of chancery, repudiate the value which he himself 
placed upon the defendants’ property while still their 
agent, and which value was one of the inducements to the 
bargain. Not only that, but Cochran and his associate 
Connor swear that they expected to sell the Brennan 
house for $7,250, and the preponderance of testimony 
is that they both sail if it was “fixed up” it would bring 
$7,500. Our friends replied below that $7,000 was a 
selling p ice, while a trading price was different, each 
party being supposed to have boosted the price of his 
own property. Such an argument can not be heard in 
view of the foregoing decisions. It was Cochran’s duty 
to be scrupulously frank and candid with the defend¬ 
ants, and he had no right to boost the price of his property 
in order to effect this deal. But who placed the price 
on the Brennan property? Cochran listed it in his office 
and offered it for sale for $7,250; never a suggestion 
that this was too high with a 3% commisdon in sight. 
But when he goes to deal with Brennan he says he offers 
$1,000 to boot, and the Lanier Street property at $7,000; 
$700 cash, a $300 promissory note, and the Lamont 
Street property at $6,000. Now, Brennan evidently 
believed his house worth $7,250, for at that price he 
first offered it for sale with Cochran; that he was willing 
to take something less is not surprising. So when Coch¬ 
ran said he would give him the equivalent of $7,000 
he had a right to believe that he would get $7,000 worth 
of value, and to undertake to give him something differ¬ 
ent is fraud. If $6,000 and $7,000 were trading prices 
and not selling prices it was Cochran’s duty to have so 
informed Brennan. Considering the relationship of the 
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parties, therefore, Cochran should not be permitted to 
show to the detriment of Brennan something which was 
presumably known to him and assuredly unknown to de¬ 
fendants at the time of the making of the bargain. If 
that were so it was his, Cochran’s bounden duty to 
advise Brennan of the real circumstances and conditions 
of the trade. But the hammering down of the price of the 
Lanier Street property is an afterthought, because 
they could not bring the Lamont Street house up to the 
sticking point. It is not true, however, according 
to the weight of the evidence, as an examination will 
demonstrate, that the Lanier Street property is worth 
less than $7,000, for Mr. Jerman (Rec., p. 26) and Mr. 
York (Rec., p. 29) place the value of the Brennan house 
at from $7,000 to $7,500. And last, but not least, we 
have the testimony of Cochran and Connor who, when 
their minds were free and not biased by the strongest kind 
of interest, said, according to their own admissions, it was 
worth $7,250, and according to the Brennans they said 
it was worth $7,500 “if fixed up.” Absolutely nothing 
at that time to influence their judgment for the covetous 
desire to obtain Brenann’s house had not at that time 
gained lodgment. 

In view of the law which required in his dealings with 
Brennan that Cochran should act with the utmost can¬ 
dor and fidelity, it is not amiss at this point to call atten¬ 
tion to the draft of the contract (“Defendants’ Exhibit 
No. 1”) as prepared by Cochran. First, it calls for a de¬ 
posit of one dollar, whereas his usual course of busi¬ 
ness was to demand $200, as will appear by the printed 
form in use in his office. This we must assume had some 
significance in the mind of Cochran, and whatever it was 
he was making it as easy as possible for himself or his 
wife, which is the same thing, and hard for Brennan, 
and according to Brennan he insisted on paying him the 
dollar to make sure the contract would be binding. This 
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is not much, but “straws show the way the wind blows.” 
Furthermore this contract (Rec., p. 39) says, “$700 cash 
and a $300 promissory note payable $10 per month.” 
If Brennan had had the advice of a boy in the law school, 
or the youngest tyro in the real estate business, this con¬ 
tract would never have been executed in that form. 
Would any man other than a carpenter like Brennan have 
bound himself to accept a $300 note under such circum¬ 
stances without a word about whose note it was to be, or 
the security therefor. Had there been any question 
about the security can we believe that Cochran would 
not have invoked the rule of evidence that a written 
document can not be varied by contemporary oral 
statements. This is another atom which indicates the 
direction of the wind. Again Cochran, according to the 
testimony of both defendants and denied by Cochran, 
said as an inducement to the signing of the contract that 
the $300 note was as good as cash, which, of course, he 
could not possibly have believed. Cochran says Brennan 
tried to negotiate the note before he signed the contract; 
Brennan denies this, but there is no dispute in the evi¬ 
dence that Mrs. Brennan knew nothing about attempts 
of her husband to negotiate the note until long after the 
contract was signed, and it was not until after the con¬ 
tract was signed that she realized that the $300 note 
was far from being as good as cash. Then there must 
not be forgotten the testimony of Mrs. Pyne (Rec., p. 
25) that ere the ink wherewith the contract was writ was 
dry, he (Cochran, not his wife) tried to make a three- 
cornered deal with her, and from this the court may 
well infer the profit he expected to make on the whole 
deal. But the whole case is summarized in the testi¬ 
mony (Rec., p. 29) to the effect that Cochran said “that 
he had a good thing on the old man, and that he was 
going to make him come across with it.” 

The great weight of the testimony shows that Cochran 


was most persistent in his efforts to get the defendants 
to sign this contract, and soon had Brennan under his 
influence. But it took the combined efforts of Brennan 
and Cochran to induce Mrs. Brennan to sign, for Cochran 
says in his own testimony in chief (Rec., p. 13) "immedi* 
ately upon presentation of it to them Mr. Brennan signed 
it, 'but I was some time in getting Mrs. Brennan to agree 
to it;' she did not like the second trust note.” Brennan 
says (Rec., p. 22) "after he signed the contract Mr. 
Cochran came around and tried to get Mrs. Brennan 
to sign it half a dozen times, but she wouldn’t touch it; 
he could not get her to sign it; and then he came around 
one night and had to force her almost to sign it.” The 
court below decided this case against Mrs. Brennan 
whose interest as joint-tenant is entirely distinct from 
that of her husband, on the one ground that she testified 
under cross-examination that she signed the contract 
because her husband insisted on her doing so, but he 
forgot that Brennan was acting under the influence 
of Cochran, and he also overlooked the testimony above 
referred to of Cochran himself, and Mr. Brennan, that 
Cochran "almost forced her to sign.” 

IV. 

Even if the Relation of Principal and Agent Had Never 
Existed Between Cochran and the Brennans, the 
Contract Is Evidently so Unfair That it Should 
Not be Enforced, and Further, to Enforce it Would 
be a Great Hardship on Defendants. 

The arguments and references to the testimony in the 
other points, I, II, and III, need not be repeated here; 
we content ourselves with referring to the authorities on 
the subject. 





In the case of Cathcart vs. Robinson, 5 Pet., 264 
(8 L. Ed., 120) specific performance was resisted on the 
following grounds: (1) Cathcart was induced to enter 
it by fraudulent misrepresentations of plaintiff; (2) the 
price was excessive; (3) Cathcart executed the contract 
under an impression, sanctioned by the conduct of plain¬ 
tiff, that at any time before its completion he might re¬ 
lease himself from buying by paying the penalty of 
$1,000 provided for in the agreement. The court found 
that there was inadequacy of price and that there was a 
misunderstanding as stated in the third ground for 
refusing specific performance, and on page 124 (L. Ed.) 
says: 

“The difference between that degree of'unfair- 
ness which will induce a court of equity to interfere 
actively by seting aside a contract and that 
which will induce a court to withhold its aid is well 
settled. (10 Ves., 292; 2 Coxe’s Cases in Chancery 
77.) It is said that the plaintiff must come 
into court with clean hands, and that a de¬ 
fendant may resist a bill for specific performance 
ky showing that under the circumstances the 
plaintiff is not entitled to the relief he asks 
Omission or mistake in the agreement; or that it is 
unconscientious or unreasonable; or that there 
has been concealment, misrepresentation, or any 
[ a ! rnes ?> are enumerated among the causes 
^ vT induce the court to refuse its aid. 
(1 Mad., Chancery, 405.) If to any unfairness a 
great inequality between price and value be added 
a court of chancery will not afford its aid. (2 
Coxe s Cases in Chancery, 77.) In the case at 
bar this inequality is very considerable. This 
inadequacy gives importance to the mistake 
under which the purchaser executed the agree¬ 
ment, a mistake to which the vendor contributed 
by consenting to reduce the penalty to the sum 
which the vendee said he could pay should cir¬ 
cumstances make it his interest to absolve him¬ 
self from the contract by its payment.” 

4—4441 
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Misrepresentation though in a slight degree is an ob¬ 
jection to a specific performance. The party’s remedy is 
by action of covenant. 

Cadman vs. Horner, 18 Vesey, 10. 

The Mechanics’ Bank of Alexandria vs. Lynn, 1 

Peters, 376. 

The court will not interfere to enforce these hard 
bargains even when fairly entered into. 

Barnardiston vs. Lingood, 2 Atkys., 134. 

Burton vs. Lister et a 1 ., 3 Atkys., 386. 

Townsend vs. Stangrom, 3 Vesey, 328. 

Mortlock vs. Buller, 10 Vesey, 292. 

In Miller vs. Chetwood, 2 N. J. Eq., 203, the court said: 

“This court not being bound to aid the com¬ 
plainant unless his claim is founded in justice, 
will look into all the circumstances and see whether 
any fraud was practiced at the time of sale. If 
representations were made at that time, though 
not in the writing, calculated to mislead in any 
particular, the party will be left to his remedy at 
law. v . . In the case of King vs. Metford, 

Saxton, 281, Chancellor Vroom says, ‘the strict 
rule is, that the party who comes into equity 
for a specific perfprmance must come with per¬ 
fect propriety of conduct, otherwise he will be 
left to his remedy at law. This rule may be con¬ 
sidered too strict; but I do think with Lord 
Redesdale that considerable caution should be 
used in decreeing the specific performance of 
agreements, and that the court is bound to see 
that it really does the complete justice which it 
aims at and which is the ground of its jurisdic¬ 
tion.’ ” 

In 36 Cyc., 615, it is said: 

“A marked and striking inequality in the busi¬ 
ness experience and capacity of the parties, re¬ 
sulting in a highly improvident contract, has 
furnished the chief or sole reason for defeating 
specific performance in several cases.” Note 86. 








) 



In the case of Knott vs. Giles, 27 App. D. C., 581, 
within less than twenty days after the date of a con¬ 
tract an application had been filed to declare the vendor 
an habitual drunkard, which ripened into a decree 
within less than twenty days more, and that an offer to 
purchase for $825 per acre the same land contracted for 
by him at $600 per acre, had been made to and accepted 
by the committee and subsequently approved by the 
court. It was not shown that any fraud had been prac¬ 
ticed on the defendant. The court said at page 593 : 

? ii n u ral [t , be ^ that the specific 
e lef will be granted when it is apparent, from a 

view of all the circumstances of the particular 
case that it will subserve the ends of justice; and 
it will be withheld when , from a like view , it appears 
that it will produce hardship or injustice to either 
of the parties. It is not sufficient, as shown 
by the cases cited, to call forth the equitable inter¬ 
position of the court, that the legal obligation 
under the contract to do the specific thing de- 
sired may be perfect. It must also appear that 
the specific enforcement will work no hardship or 
injustice, for if that result would follow, the 
court^ will leave the parties to, their remedies at 
law, unless the granting of the specific relief 
can be accomplished with conditions which will 
obviate that result.’ ... It is manifest, 
therefore, that a decree for specific performance 
in this case may work a hardship upon the de¬ 
fendant Knott; for, while the inadequacy of the 
consideration is not such as to ‘shock the con¬ 
science, and would not, alone, be sufficient 
to justify withholding the relief, it is of weight, to 
that end, in connection with other circumstances 
indicating hardship. . . . What is sound doc¬ 
trine in a case like that for the cancellation of a 
deed, applies more strongly in defense to a bill 
lor specific performance; because, while strong and 
conclusive evidence is required to warrant relief 
by way of cancellation, far less is sufficient 
to defeat specific performance, and remit the 
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complainant to his remedy at law. In the former 
case the decree is conclusive; in the latter it is not; 
but merely closes the door of equity to the com¬ 
plainant, leaving him free to pursue his remedy at 
v law.” 

In the case of Hennessy vs. Woolworth et al., 128 U. S., 
438, 443 (32 L. Ed., 500), the court said, at page 502 
(L. Ed.): 

“. . . We are of opinion that a case is not 

made which would justify a decree in plaintiff’s 
favor on the cross bill. Specific performance 
is not of absolute right. It rests entirely in judicial 
discretion, exercised, it is true, according to the 
settled principles of equity, and not arbitrarily 
or capriciously, yet always with reference to the 
facts of the particular case. Willard vs. Tayloe, 
75 U. S., 8 Wall., 557, 567 (19: 501, 504); Rutland 
Marble Co. vs. Ripley, 77 U. S., 10 Wall., 339, 
357 (19: 955, 961); 1 Story Eq.,sec. 742; Seymour 
vs. Delancey, 6 Johns. Ch., 222, 224. The ques¬ 
tion in cases of specific performance, Lord Eldon 
said, is not what the court must do, but what, 
under the circumstances, it may do, in the exer¬ 
cise of its discretion to grant or withhold relief 
of that character. White vs. Damon, 7 Ves., 30, 
35; Radcliff vs. Warrington, 12 Ves., 326, 331.” 
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UN THE 


Court of Appeals of the District of Columbia 

OCTOBER TERM, 1915. 

JOHN BRENNAN and 

MARIA BRENNAN, 

Appellants, 

VS. 

SUE C. COCHRAN, Appellee. 

STATEMENT OF CASE. 

This is a suit for the specific performance of a contract 
for the exchange of certain real estate, whereby the appellee 
seeks to have the appellants to convey to her their property 
known as 1756 Lanier Place northwest, in consideration 
of a conveyance to them of appellee’s property known as 
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1029 Lamont Street northwest, the payment of $700 in 
cash And the delivery of a certain note. (Plaintiff’s Exhibit, 
No. 1 R 40) This appeal is from a decree of the Supreme 
Court of the District of Columbia requiring appellants to 
specifically perform this contract. (R. 9) 

The facts are that Warren Cochran, the husband of the 
appellee, who is a real estate broker, having been engaged 
in that business in the District of Columbia for the past 
eighteen years, called on the appellants the latter part of 
January or first of February, 1914, with Mr. Connor, with 
a view to selling their property. (R. 12) Mr. Brennan 
showed them through the house, and during the course of 
the visit Mr. Brennan said he would trade the house, where¬ 
upon it was suggested .that he might trade with Mr. Coch- t 
ran (R. 12). Mr. Connor suggested to Mr. Cochran, “Why 
n6t trade your house for it.” (R. 12 and 16) Mr. Cochran 
then gave Mr. Brennan his card with his telephone number 
and home address on the back of it and asked him to come 
and see the house. Mr. Cochran said, “Come up and see 
my house and see what kind of a deal we can make.” This 
conversation took place at the Brennan house the latter 
part of January or first of February, 1914, on the occasion 
of Mr. Cochran’s first visit (R. 16), according to Mr. 
Cochran and Mr. Connor, although appellants’ recollection 
seems to be that the exchanges was not suggested until sev¬ 
eral weeks later. 

Mr. Cochran then left the city and while he was away 
Mr. Brennan called at his home to inspect the property; 
he asked the maid for Mr. Cochran and upon being told 
that he was out of the city and that Mrs. Cochran was at 
the store (the fact is that Mrs. Cochran was in the house 
but not presentable) he said he wanted to look at the house 
and presented Mr. Cochran’s business card. She testified 
that she never showed any one through the house unless 
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they had Mr. Cochran’s card (R. 19 and 20). The maid 
showed him through the house and when he went away he 
went to Mr. Crabbe’s store across the street (R 20) This 
visit was about 8:30 or 9 o’clock in the morning, some time 
early in February (R. 17), as testified by to Mrs. Cochran. 
About one-half hour later he came back again and left his 
card under the door with the request that Mrs. Cochran call 
him up (R. 18). That same evening Mr. Brennan returned, 
bringing Mrs. Brennan with him and they made a careful 
and complete examination of the property. When Mrs. 
Cochran endeavored to explain different things about the 
house Mr. Brennan said: “You can’t tell me anything about 
woodwork, as I am old builder, you can’t tell me any¬ 
thing about a house.” (R. 18) Mrs. Brennan visited the 
house again some days later (R. 18) and then Mr. and 
Mrs. Cochran inspected the Brennan house. 

After his visit in the morning Mr. Brennan, according to 
the witness, Crabbe (R. 35), called at his (Crabbe’s) store, 
in fact, he called there several times, and inquired about 
the neighborhood and the colored people on Lamont street. 
Mr. Brennan, when he left the store, looked up and down 
the street and later Mr. Crabbe saw him going up the alley 
in the back and he also saw him walk past the Cochran 
house to Sherman avenue. On his first visit to the store 
he asked for Mrs. Cochran and told the witness that “he was 
going to make that deal.” 

While Mr. Cochran was still away Mr. Brennan called at 
Cochran s office and asked Mr. Connor to write Cochran a 
letter, offering to make the exchange of the two houses, pro¬ 
vided Cochran would pay $1,200 in cash ”to boot.” Mr. 
Connor states that he thinks Mr. Brennan authorized him 
to write this letter, otherwise he would not have done so 
(R. 33) 

It is to be noted that all this examination of the property, 
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the investigation of the neighborhood, the inquiries con¬ 
cerning the colored families and the offer on Mr. Brennan's 
part were made while Mr. Cochran was out of the city and 
after he had but the one conversation with Mr. Brennan. 

When Cochran returned to the city Mr. Brennan re¬ 
newed his offer to exchange at $1,200 difference, and finally 
Cochran decided to make an offer of $1,000, provided that 
Mr. and Mrs. Brennan would take a note he had at the 
time for $300 in part payment (R. 12). And during the 
course of the negotiations Mr. Cochran went with Mr. 
Brennan to see a Mr. McLennan to find out if Mr. McLen¬ 
nan would take the note, Mr. Brennan also told Mr. Coch¬ 
ran that he tried to dispose of it to Barber & Ross (R. 13). 
The question of this note delayed the final execution of the 
contract, as Mrs. Brennan objected to the note, but Mr. 
Cochran told them he could not make the deal unless they 
accepted the note. Mr. Brennan carried the first contract 
around in his pocket so long that it was worn out and a 
new one had to be prepared, finally, Mr. Cochran told them 
that if they wanted to make the deal they would have to 
sign the contract right away, otherwise he would make 
another deal (R. 13). Thereupon the contract was exe¬ 
cuted. 

The note in question was made payable “on or before” 
and was secured by a deed of trust, and was paid prior to 
the hearing of the case. 

It is conceded that on March 31, 1914 the plaintiff (ap¬ 
pellee here) offered to comply with her part of the con¬ 
tract in every respect and made tender of performance of 
all things to be performed by her, and the defendants (ap¬ 
pellants) refused to accept or comply (R. 13). 
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ARGUMENT. 


Specific Performance Not A Matter of Right. 

The law is well settled that specific performance of con¬ 
tracts is not decreed as a matter of right but lies in the 
sound discretion of the courts to be granted or withheld 
according to the particular circumstances of each individual 
case. Yet “this discretion is not an arbitrary or capricious 
one, but is controlled by the settled principals of equity.’’ 
(Bride tv. Reeves, 40 App. D. C. 479) Lenman vs. Jones, 
33 App. D. C. 7) The Supreme Court of the United 
States in Nickerson vs. Nickerson, 127 U. S. 675, uses this 
language: 

“Whether specific performance shall be decreed in 
any case depends upon the circumstances of that case, 
and rests in the discretion of the court. King vs. Ham- 
Pet * 311 ; Willard vs. Taylor, 8 Wall, 557, 
564; Waters vs. Howard, 1 Maryland Ch. 112* Duvall 
vs. Myers, 2 Maryland Ch. 401. ‘Not, indeed,’ Mr. 
Justice Story says, ‘of arbitrary or capricious discre¬ 
tion, dependent upon the mere pleasure of the judge, 
but of that sound and reasonable discretion which gov¬ 
erns itself as far as it may by general rules and prin¬ 
ciples; but at the same time which withholds or grants 
relief, according to the circumstances of each particu¬ 
lar case, when these rules and principles will not fur¬ 
nish any exact measure of justice between the parties.’ 

1 Story Eq. Jur. Art. 742.” 

“Specific performance is not of absolute right, but 
rests entirely in judicial discretion to be exercised ac- 









cording to settled principals of equity, but always in 
reference to the facts of the case.” 

Newton vs. Wooley, 105 Fed. 544. 


II 


Contracts for Conveyance of Land Decreed as Mat¬ 
ter, of Course, When Unobjectionable 
in Circumstances. 

Another well defined and settled principle of the law of 
specific performance is, that it has become almost as much 
a matter of course for courts of equity to grant decrees for 
the specific execution of contracts to convey land when in 
nature and circumstances they are free from objection as 
it is for courts of law to award damages for its breach. 
This right is not dependent upon the inadequacy of the 
legal remedy, but upon the fact that it is impossible, in 
many cases, to determine the amount of damages sus¬ 
tained by reason of the breach of a contract of this nature. 

“In many cases, even where the remedy at law for 
damages is not lost, complete, justice cannot be done 
without a specific execution; and it has become almost 
as much a matter of course for a Court of Equity to 
decree a specific execution of a contract for the pur¬ 
chase of lands, where, in its nature and circumstances, 
it is unobjectionable, as it is as to give damages at law 
where an action will lie for a breach of the contract.” 

King vs. Hamilton, 4 Peters, U. S. 311. 
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“The jurisdiction of courts of equity in actions for 
specific performance of contracts for the sale of lands 
is exclusive, and not dependent on the inadequacy of 

the legal remedy, whether the plaintiff is a vendor or 
purchaser/’ 


Hammond vs. Foreman, 26 S. E. 212. 


If a contract for the sale of real estate is unob¬ 
jectionable in its nature and circumstances specific 

performance will be decreed as a matter of course in 
equity.” 


Conway vs. Sweeney, 24 W. Va. 640. 


“As a general rule the specific performance of con¬ 
tracts rests in the discretion of the court. It is not, 
however, an individual or arbitrary discretion, but a 
judicial discretion, which conforms itself to general 
rules and settled principals. The right to have specific 
performance is a positive right, neither to be exercised 
or withheld capriciously, or simply at will, when all is 
fair, and parties deal on equal terms, it is a universal 
rule, in equity, to enforce contracts for the sale of 
lands specifically at the demand of either the vendor 
or vendee, and in such case it is as much the duty of 
the court to decree specific performance of the con¬ 
tract as it is to give damages for its breach. * * * 

It follows, therefore, that if a contract for the sale and 
purchase of lands has been fairly obtained, without 
misapprehension, surprise, mistake or the exercise of 
any undue advantage and it be not unconscionable in 
its terms the right of the parties to its specific per- 
performance is a settled and positive right, which the 
court is bound to maintain and enforce.” 


Losee vs. Morey, 57 Barbour, N. Y. 561. 

















Alleged Misrepresentations and Fraud. 

In the case at bar no objection has been raised as to the 
execution of the contract nor has any objection been raised 
as to the contract itself. Its due execution is admitted or 
rather is not denied and the contract is certain as to the 
properties involved and clear as to its terms. Furthermore it 
is admitted that tender was made by the plaintiff of all 
things to be performed by her. 

The defense set up to the bill for specific performance 
in the answer of the defendants and in their testimony are 
equitable objections, that is, that the alleged objections are 
those cognizable only in equity, not as to the contract itself, 
but as to the circumstances surrounding the transaction. A 
reading of the testimony fails to disclose any facts which 
support the defenses alleged. The trial court heard the 
evidence in the case, was in a position to hear the witnesses 
and observe their attitude, the same objections were 
strongly urged at the trial, but the court failed to find from 
the evidence, as matters of fact, the necessary essentials of 
these equitable objections. 

The objections and defenses may be examined under the 
following heads: (a) Misrepresentations as to Value, (b) 
Misrepresentation as to promissory note, and (c) Misrep¬ 
resentation and Concealment as to the conditions of the 
neighborhood. 

(a) Misrepresentation as to Value oe Property. 


This misrepresentation as to value according to the testi¬ 
mony of defendants is that Warren Cochran represented the 





value of 1029 Lamont Street in that he said ‘‘he had a house 
worth $6,000” (Brennan, R. 21), and “he said his house 
was worth $6,000 (Mrs. Brennan, R. 27), the answer of 
the defendants (R. 6) alleges that they authorized the ex¬ 
change to be made on the following terms: “That premises 
No. 1029 Lamont Street was worth the sum of $6,000 and 
premises No. 1756 Lanier Place was and is worth the sum 
of $7,000, and that after they had signed the contract, so 
the answer alleges (R. 7), they made inquiry and were in¬ 
formed it (1029 Lamont) was not worth more than $4,000. 
There is not another statement in the whole testimony to 
show that Mr. Cochran more than “said his house was 
worth $6,000.” Neither does it appear either in the answer 
or in the testimony of the defendants that they in any 
manner relied on the representation of Cochran as to value 
or acted upon this representation. 

The evidence does show, however, that the defendants are 
local residents, that they had ample opportunity to exam¬ 
ine and did examine the property very carefully and thor- 
oughly and further that Mr. Brennan is a builder and there¬ 
fore familiar with houses and buildings. Under thes'e cir¬ 
cumstances it is submitted that neither party had any right 
to rely upon the representations of the other as to the value 
of their respective properties. 

These parties were dealing at arms’ length. It is true that 
counsel for appellants say that agency existed between the 
Brennans and Cochran, but this point is not well taken and 
will be considered later in this brief. The courts hold that 
statements as to value, if made, do not constitute misrepre¬ 
sentation and are considered as mere expressions of opinion. 

“The statements as to the value made by one tradee 
to another in the course of their negotiations for an 
exchange, have always been considered to be mere ex- 
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pressions of opinion, which either party accepts as true 
at his own risk. (1 Wise i?s. Fuller, 2 Stw. Eq. 262) 
In the case before me the parties dealt with each other 
at arms’ length. Each knew the capacity of the other 
to paint with an attractive hue the merits of the prop¬ 
erty he offered in trade. Neither had any legal right 
to rely on the other’s statements of value as matters of 
fact.” 

Hollinger vs. Zimmerman, 69. N. J. Eq. 644. 


“The appellant, in endeavoring to effect a trade with 
appellee, used no more artifice than is usual and allow¬ 
able when a party wishes to dispose of property real 
or personal. He has a right to exalt the value of his 
own property to the highest point his antagonist’s cre¬ 
dulity may bear, and depreciate that of the opposing 
party. This is the daily practice, and no one has ever 
supposed that such boastful assertions, or highly ex¬ 
aggerated descriptions amounted to fraudulent mis¬ 
representations or deceit. These parties were dealing 
at arms’ length and on equal grounds and their own 
judgments were to be their guide in coming to con¬ 
clusions.” 

Miller vs. Craig, 36 Ill. 109. 

“Admitting that Hughes’ testimony as to all that 
was said to him by appellant concerning the value of 
the Chicago properties is true, still that would not 
amount to fraud or misrepresentation such as would 
justify a refusal to carry out this contract. A party 
dealing with his own property has a right to praise it 
and the mere expression of opinion as to its value will 
not be held to be fraud or misrepresentation. * * * 

Appellee Julius E. Hughes had every opportunity that 
he desired to investigate the value of the Chicago 
properties. * * * 




Zemple vs. Hughes, 235 Ill. 424. 





( b ) Misrepresentations as to Promissory Note. 


The proposition that a statement to the effect that a 
promissory note was “as good as cash” constituted a false 
representation seems almost too absurd for discussion. Here 
again, at most, we have nothing that can be considered 
more than the mere expression of an opinion. The testi¬ 
mony shows this statement was not considered more than 
an expression of opinion by the defendants and although 
the answer alleges that it was relied upon, yet the evidence 
fails to support this allegation. Mr. Cochran denies that 
he made the statement (R. 37), although the defendants 
both testify to the fact. 

It is testified by the defendants that nothing was said 
about the note until the contract was presented for signa¬ 
ture (Mr. Brennan R. 22, Mrs. Brennan R. 28) but Mr. 
Cochran in his testimony states that he assured both the 
defendants from the beginning of the negotiations that he 
could not make the deal if the note was not accepted in part 
payment (Mr. Cochran R. 12, 13, 38) as he didn’t have 
the money with which to make the entire payment in cash. 
He further testifies that Mrs. Brennan did not sign the 
contract for some time after Mr. Brennan, because she 
didn’t like the note, and that Mrs. Brennan knew all about 
it, that he discussed it with her and that she wanted to be 
sure what they could do with it (R. 37). Mr. Cochran 
further testifies that he went with Mr. Brennan on one occa¬ 
sion to see a Mr. McLennan, that he was asked to go to 
explain the note and how it was payable, that Mr. Brennan 
wanted to dispose of it to Mr. McLennan (R. 37). Mr. 
Brennan admits that he went to Mr. McLennan, to Barber 
and Ross and to the bank in endeavoring to dispose of the 
note, but does not recall that Mr. Cochran was along when 
he went to see Mr. McLennan (R. 22). These facts indi- 






cate that the Brennans were not relying on Cochran’s state¬ 
ment, if made, that the note was “as good as cash.” 

It is contended that these efforts were made after the 
contract was signed, Mr. Cochran states they were made 
before the execution. However, the court’s attention is 
invited to the record (p. 22). Mr. Brennan’s direct exami¬ 
nation were after considerable deliberation, he says, the 
efforts were made after the contract was signed and then 
changes his mind and says, “No, it was before the signing” 
after noon recess he corrects his testimony and says that 
counsel called his attention to the fact that he had made a 
mistake (R. 24). Mr. Cochran also testifies that the note 
was in the contract from the beginning and that Mr. Bren¬ 
nan carried the first contract around with him so long that 
he wore it out and another had to be prepared, and that 
the second was exactly like the first (R. 13). No doubt, all 
these efforts were being made in the meantime and yet it 
is contended that they were relying on this statement which 
was a mer£ expression of an opinion. Furthermore, there is 
no evidence that defendants refused to perform the con¬ 
tract on account of the note not being as represented. 

This note, however, was paid long before its maturity and 
hence the money would have been received long before they 
would have had a right to expect it under the contract they 
made. 

It is submitted that the mere expression of an opinion 
cannot be material and if not material cannot be relied upon 
and that there can be no misrepresentation of a fact equally 
within the knowledge of both parties 
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“The proof of the alleged misrepresentation is not 
satisfactory. But if it were, it is not material. * * * 
I To constitute a misrepresentation which will prevent a 
decree for specific performance, the statement in ques- 






tion must be so material to the contract built upon it, 
that, if the statement be false, the contract becomes one 
which it would be unconscionable for the party who has 
made the statement to enforce.” 

Scott vs. Shiner, 27 N. J. Eq. 185. 

(c) Misrepresentations as to Condition of Neighbor¬ 
hood. 

It is an elementary principal that a representation as to an 
existing’ fact is not a misrepresentation in a legal or equita¬ 
ble sense, if the party to whom it is made makes an inde¬ 
pendent investigation as to that fact, for the reason that in 
making his own investigation he is not relying on the repre¬ 
sentation as made. Another elementary principal is that a 
statement as to an existing fact which is equally within the 
knowledge of all parties cannot, if false, be considered a 
misrepresentation, for the reason that the party to whom it 

is made is chargeable with notice of the truth of the state¬ 
ment. 

Mr. Brennan was the first to examine the Cochran house, 
which he did one morning within a few days after he first 
met Mr. Cochran, and while Mr. Cochran was out of the 
city. After leaving the house he called on the corner gro- 
ceryman, Mr. Crabbe, and talked with him regarding the 
neighborhood, spoke to him about the colored people in the 
locality and was informed by Mr. Crabbe that some of them 
owned their own homes. When he left the store he walked 
down Sherman avenue and was seen to go into the alley in 
the back (R. 35). This from a disinterested witness. All 
this investigation, so thorough as to an inspection of the 
alley, prior to any talk with Mr. and Mrs. Cochran in regard 
to the neighborhood. It is testified that Mr. and Mrs. 
Brennan both talked with Mr. and Mrs. Cochran regarding 





this condition and that Mrs. Cochran told them that when 
slie had moved there six years before the colored houses 
had been condemned (R. 19), but that they were still there. 
Much reliance is placed on this statement according to the 
evidence, but here is a fact that the defendants could have 
easily ascertained by a simple inquiry at the Municipal 
Building and therefore one on which they had no legal ot 
equitable right to rely. The court’s attention is directed to 
Mr. Brennan’s familiarity with this condition when he testi¬ 
fies that there was “no chance of them being condemned for 
several years.” (R. 21) 

All of these facts were known to the defendants prior 
to the time of entering into the contract. Yet with a full 
possession of all these facts the contract was executed and 
then within a few weeks’ time the defendants say they were 
deceived and it would work a hardship on them to comply 
with the agreement. How could they have, been deceived 
as' to a fact before their very eyes and how could the condi¬ 
tion become a hardship after the contract was executed 
when it was not so before. 

Defendants made their own investigation of the condi¬ 
tion and the facts were such that they were equally within 
the knowledge of all parties. Therefore it follows that they 
had no legal or equitable right to rely on any statement con¬ 
cerning the conditions of the neighborhood. 


IV. 

Alleged Agency. 

Opposing counsel lay much stress upon the fact that 
Cochran was Brennan’s agent and therefore was in a posi- 
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faon where he could not deal personally with Mr. and Mrs 
Brennan. The evidence does not establish this in the 
slightest degree. Mr. Cochran called at the Brennan home, 
f. stranger, his purpose being to get information concerning 
t ie property, which he understood was for sale. He being 
a broker and having a client who was interested in property 
in that vicinity. He was shown through the house and was 
umished with the price of the property and the amount of 

e incumbrances. Mr. Brennan was willing to list the 

property with Cochran and agreed to pay him the usual 

commission in the event of a sale. This is the testimony of 

Mr. Cochran, Mr. Connor and Mr. and Mrs. Brennan and 

these are the facts which it is contended made Mr. Cochran 

the agent of the Brennans, their confident, and their friend 
and adviser. 

Before leaving the house and during the course of this 
conversation according to Mr. Cochran and Mr. Connor 
( R. 12 and 16). Mr. Brennan remarked that he would trade 
ns house, whereupon Mr. Connor suggested to Mr. Coch¬ 
ran, Why not trade him your house for it?” Now does 
Mr. Cochran try to cover up and conceal the true trans¬ 
action and conceal the true owner. On the contrary he 
says to Mr. Brennan, “Come up and see my house and see 
what kind of a deal we can make.” (R. 12) A perfectly 
frank and open request upon the part of Cochran that Bren¬ 
nan deal personally with him. He gives Mr. Brennan his 
business card with his home address and telephone number 
on the back of it at that time. The subsequent actions of 
Mr. Brennan disclose that he did not consider himself as 
dealing with Cochran as an agent, but personally. He 
called at Mr. Cochran’s home a few days after this conversa¬ 
tion and asked for Mr. Cochran, upon being informed that 
he was out of the city and that Mrs. Cochran 
was at the store (the fact is that Mrs. Cochran 








was at home, but not presentable) (R. 17), he said to the 
maid: “I came up to look at Mr. Cochran’s house.” 
(R. 20). He presented Mr. Cochran’s card and the maid 
then showed him through the house. This testimony stands 
as undenied by the Brennans. After looking at the house 
he went to the comer grocery, where he had the conversa¬ 
tion with Mr. Crabbe regarding the neighborhood (R. 35), 
and said to Mr. Crabbe: “I am going to make that dear' 
(R. 35). He was then seen to go around another street and 
a little later come back and rang the bell again, and when 
the maid did not answer left his card under the door with 
the request that Mrs. Cochran call him up. The same even¬ 
ing Mr. and Mrs. Brennan called at the Cochran home and 
made a careful examination of the whole house. 

About this time the 8th or 10th of February, Mr. Bren¬ 
nan called at Mr. Cochran’s office, while he was still out of 
the city (about a week or ten days after Mr. Cochran called 
upon him, the visit to the Brennan house waft made the 
latter part of January) and there saw Mr. Connor. He 
asked for Mr. Cochran and said he was anxious to see him 
as he had inspected his home and was anxious to do busi¬ 
ness with him, and that he would make the trade if Mr. 
Cochran would give him $1,200 in money (R. 16), and that 
he authorized Mr. Connor to write Mr. Cochran making 
that offer, which Mr. Connor did (R. 33). After that 
Mr. Brennan was in Mr. Cochran’s office two or three times 
inquiring for Mr. Cochran. All these actions during Mr. 
Cochran’s absence from the city would indicate that these 
persons were dealing at arms’ length as strangers with not 
the slightest indication that the relation of principal and 
agent existed. 

Mr. and Mrs. Brennan contend that the idea of a trade 
was not suggested until four weeks after the first interview. 








but this the testimony does not substantiate. All persons 
agree that it was the latter part of January or early in Feb¬ 
ruary when Mr. Cochran and Mr. Connor called on the 
Brennans (R. 12, 16, 20). Mr. Cochran left the city and 
while he was away the visits of Mr. and Mrs. Brennan to 
the Cochran home occurred and Brennan called at the Coch¬ 
ran office, this was about the 8th or 10th of February (R. 
14, 16, 1/, 19). Mr. Cochran’s absence from the city was 
only a week or ten days (R. 15) after he met the Brennans 
and in the meantime inspection of his property had been 
made. The contract is dated March 4, 1914. Under these 
facts it is impossible that the trade was not mentioned for 
some weeks, but every indication seems to point to the fact 
that it was mentioned as testified to by Cochran and Connor 
on their first visit. ; 

Upon Mr. Cochran’s return Mr. Brennan was willing to 
make the deal at a difference of $1,200, but Mr. Cochran 
was not in a position to do so (R. 15), but finally agreed to 
offer him $1,000 difference in trade if Brennan would take 
the $300 note. (R. 12) And after several weeks after the 
investigation made by Brennan regarding the note the con¬ 
tract was executed. It is submitted that there are no facts 
in the evidence which indicate that Cochran was Brennan’s 
agent in any sense of the term. The contract was signed 
between them and Mr. Brennan even asked Cochran for the 
dollar which was named in the contract as a deposit, he 
said “it will make it more binding.” (R. 14) This is denied 
by Brennan, who says that Mr. Cochran made the demand 
for something to be paid on account (R. 22. It is also to be 
noted that no commission for making the deal is claimed by 
Cochran, if he was the agent he would certainly be entitled 
to compensation, but no question of commission was ever 
raised. 

There is a suggestion made by Mr. Brennan (R. 22) 
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that Mr. Cochran had to force Mrs. Brennan against her 
will to sign the contract, yet Mrs. Brennan does not testify 
to this fact, she says her husband “just made me sign it” 
(R. 28) and on cross examination she testifies that he made 
her sign it and that to make her sign it he “insisted upon me 
signing it.” (R. 29) This is certainly no reflection on Mr. 
Cochran and is hardly evidence of undue influence. Here 
again we have evidence of the fact that these parties were 
dealing among themselves as individuals and not in any 
relation of principal and agent. 

Unfair dealing is charged in regard to the fact that Mr. 
Cochran knew that Stone and Fairfax had the exclusive 
sale of this property, yet he testifies and it is not denied, 
that he told Mr. Brennan that he could not make the trade 
with him until the exclusive sale.contract expired. (R. 14) 
Mr. Cochran suggested that a notice be given Stone and 
Fairfax as required by their contract and then when the con¬ 
tract for exchange was executed agreed with Brennan that 
if Stone and Fairfax found a purchaser within the 30 days 
(the term of the notice) that he would deliver the house 
and pay the commission, that he would in other words as* 
sume Brennan’s contract with Stone and Fairfax. (R. 16) 
This can hardly be considered as unfair dealing when Coch¬ 
ran agreed to save Brennan harmless and furthermore if 
the dealings were between agent and client no such agree¬ 
ment of indemnity would have been entered into. 

Again unfairness is charged and much emphasis placed 
on the fact that Mr. Cochran interviewed Mrs. Pyne re¬ 
garding the Brennan house before the transaction was 
closed. (R. 25) It is submitted that these negotiations can 
have no bearing on this transaction, yet it should be noted 
that Mr. Cochran testifies that Mr. Brennan suggested to 
him that he see Mrs. Pyne, that she was interested in the 
Lanier Place house and perhaps Mr. Cochran might desire 
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to make a deal with her (R. 16). This is uncontradicted or 
undenied by Mr. Brennan. Here we have an indication of 
the fact that Mr. Brennan did not consider Mr. Cochran 
his agent when he suggests to him another person with 
whom he could make a deal for the Lanier Place house after 
the transaction was closed. 

The case of Rawlings vs. Collins, 36 App. D. C. 72, is 
urged upon the court as a case in point, yet there is noth¬ 
ing about the two that are similar; the case referred to is a 
case where an agent makes a sale contract with an owner 
dealing as an agent and concealing the name of the pur¬ 
chaser who later develops to be the vice-president of the 
broker corporation. In the case at bar, there is no effort 
to deal as an agent, no concealment of names, but on the 
other hand a frank and open statement as to ownership of 
the property and an explicit invitation by Mr. Cochran to 
deal directly with him. The case of Mannix vs. Hildreth, 
2 D. C. App. 259, is also cited, yet here is a case of an un¬ 
disputed agency, and an attempt to act as an agent of the 
vendor and vendee at the same time. 

In concluding this part of our argument we desire to 
invite the court’s attention to the decision in the case of 
Leicester Piano Co. vs. Front Royal, etc., 55 Fed. 190-201, 
cited by opposing counsel, where we find the following lan¬ 
guage and which it seems to us, may be quoted here with 
peculiar fitness. The court held that the rule of caveat 
ernptor was not applicable to that particular case, but is ap¬ 
plicable under certain conditions and we submit that the 
facts in the case at bar meet the requirements as laid down 
in that decision. The court says: 


“The principles involved in the rule of caveat 
emptor are not applicable to this case. The maxim in 
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decree for specific performance must be so great as to raise 
a presumption of fraud, unreasonableness or hardship. 


“The second objection to a specfic performance is 
the excess price at which it was sold. Without reca¬ 
pitulating the testimony on this point we can say it 
proves quite satisfactorily that Howard was sold be¬ 
yond its real value at the time. If the witnesses are to 
be believed and there is no reason to doubt them $5,000 
.would have been a sufficient price for it. (The price 
in the contract was $8,000). But Mr. Robinson had 
given more for it, and might estimate it himseff higher 
than it was estimated by others. The value of real 
property had fallen. Its future fluctuation was a mat¬ 
ter of speculation. At any rate, this excess of price over 
value if the contract be free from imposition, is not in 
itself sufficient to prevent a decree for specific per¬ 
formance.” 


Cathcart vs. Robinson, 5 Peters, U. S. 328. 


In the case of Zempel vs. Hughes, 235 Ill. 424, above re¬ 
ferred to, we find this language: 


“The general rule is, that inadequacy of considera- 
iton, exorbitance of price, or improvidence in the con¬ 
tract, in the absence of fraud, will not constitute a de¬ 
fense. If the inadequacy of price was so gross and pal¬ 
pable as to afford evidence of fraud, a court of equity 
. would not lend its aid to enforce a specific performance 
of the contract. We think it may be inferred from the 
evidence that the property was worth something more 
than appellant agreed to pay for it, but that does not 
invalidate the contract. If it did, but few sales would 
stand, as it is no uncommon thing for property to sell 
for less than it is really worth.” 



“It is insisted that the vendor was justified in re¬ 
pudiating his contract on account of gross inadequacy 
of the consideration. It is true that specific perform¬ 
ance is not a matter of absolute right, but this is no case 
for the application of that doctrine. Where, there, are 
circumstances of oppression, unfairness or advantage 
taken a court of equity will not specifically enforce an 
unconscionable bargain. But the object of courts of 
equity, as well as courts of law, is the enforcement of 
contracts understanding^ entered into rather than their 
evasion. Ordinarily the specific performance of a con¬ 
tract to convey land is as much a matter of course as 
an action of damages for its breach.” 
iCumberledge vs. Brooks, 235 Ill. 249. 

i 

“Even inadequacy of consideration is no ground for 
refusing specific performance unless it be so gross as 
to raise the presumption of fraud, unreasonableness 
or great hardship.” 

Losee vs. Morey, 57 Barb., N. Y. 561. 

# 

“Furthermore, mere inadequacy of consideration 
if agreed upon by the parties without, fraud, would 
not be sufficient to defeat a decree for specific perform¬ 
ance.” 

Ullsperger vs. Meyer, 217 Ill. 263. 


VI. 


Burden of Proof. 

We cannot agree with the contention of counsel for ap¬ 
pellants that the burden of proof in cases of this character 


23 



is upon the plaintiff to show that the contract is fair and un¬ 
objectionable, on the contrary the courts hold that where 
misrepresentation is alleged as a defense the burden is on 
the defendant to establish such misrepresentation. It is 
true that the evidence required to establish the defense need 
not be as strong as is a case for recission of a contract, yet 
it cannot be contended that a mere allegation is sufficient to 
shift the burden of proof from the defendant to the plain¬ 
tiff. But no evidence appears in this case of any misrep¬ 
resentations on which the defendants did or could rely. 


Second, as to the charge of false and fraudulent 
representations set up in the answer and cross bill, 
upon this branch of his case appellant makes a com¬ 
plete and total failure in his proof.” 


Jobbins vs. Gray, 34 Ill. App. 216. 


“The misrepresentation alleged, if made, related to 
an existing condition of fact which might well be 
within the knowledge of the complainant and is one 
upon which the defendant had a right to rely. The 
burden of proof must be carried by the defendant to 
show that the false statement was made by the com¬ 
plainant to mislead him into the purchase, and that, 
accepting it to be true, he was thus cheated into making 
the bargain. 

Hollinger vs. Zimmerman, 59 N. J. Eq. 644. 


“The next ground of objection urged is that a con¬ 
tract was obtained from the defendant by false repre¬ 
sentations made by the plaintiff as to the real estate of 
the plaintiff which was to be taken by the defendant 
in exchange for his; and particularly that misrepre- 
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sentations were made as to the amount and nature of 
the incumbrances on the same. 

“The burden of proving such alleged misrepresenta¬ 
tions is upon the defendant.” 


Park vs. Johnson, 86 Mass. 259. 


James P. Schick, 
Andrew Wilson, 

Attorneys for Appellee. 











